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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 63

RIN 3150-AH68

[NRC-2005-0011]

Implementation of a Dose Standard
After 10,000 Years

AGENCY: Nuclear Regulatory
Commission.
ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
regulations governing the disposal of
high-level radioactive wastes in a
proposed geologic repository at Yucca
Mountain, Nevada. The final rule
implements the U.S. Environmental
Protection Agency’s (EPA’s) revised
standards for doses that could occur
after 10,000 years, but within the period
of geologic stability. The final rule also
specifies a range of values for the deep
percolation rate to be used to represent
climate change after 10,000 years, as
called for by EPA, and specifies that
calculations of radiation doses for
workers use the same weighting factors
that EPA is using for calculating
individual doses to members of the
public.

DATES: Effective Date: This final rule is
effective on April 13, 2009.
ADDRESSES: Publicly available
documents related to this rulemaking
may be viewed electronically on the
public computers located at the NRC’s
Public Document Room (PDR), Room
01F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland.
The PDR reproduction contractor will
copy documents for a fee. Selected
documents and information on this
rulemaking can be accessed at the
Federal rulemaking portal, http://
regulations.gov by searching on
rulemaking docket ID: NRC-2005-0011.

Publicly available documents created
or received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this site,
the public can gain entry into the NRC’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC
Public Document Room (PDR) Reference
staff at (800) 397-4209, (301) 415-4737,
or by e-mail to pdr.resource@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Timothy McCartin, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(301) 492-3167, e-mail
Timothy.McCartin@nrc.gov; Janet Kotra,
Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (301) 492—-3190, e-mail
Janet.Kotra@nrc.gov; or Robert
MacDougall, Office of Federal and State
Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
5175, e-mail
Robert.MacDougall@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Background
II. Implementation of the Environmental
Protection Agency’s Final Standards for
a Compliance Period Beyond 10,000
Years and Within the Period of Geologic
Stability
I1I. Public Comments and Responses
1. NRC Adoption of EPA Standards
. Clarifications on NRC’s Implementation
of Features, Events, and Processes for the
Performance Assessment for the Period
After 10,000 Years
3. Climate Change
4. Use of Current Dosimetry
5. Gomments Beyond the Scope of This
Rulemaking
IV. Summary of Final Revisions
V. Agreement State Compatibility
VI. Voluntary Consensus Standards
VII. Finding of No Significant Environmental
Impact: Availability
VIIIL. Paperwork Reduction Act Statement
IX. Regulatory Analysis
X. Regulatory Flexibility Certification
XI. Backfit Analysis
XII. Congressional Review Act

N

I. Background

On November 2, 2001 (66 FR 55732),
NRC published its final rule, 10 CFR
Part 63, governing disposal of high-level
radioactive wastes in a potential
geologic repository at Yucca Mountain,
Nevada. The U.S. Department of Energy
(DOE) must comply with these
regulations for NRC to authorize
construction and license operation of a
potential repository at Yucca Mountain.
As mandated by the Energy Policy Act
0f 1992 (EnPA), Public Law 102-486,
NRC'’s final rule was consistent with the
radiation protection standards issued by
EPA at 40 CFR Part 197 (66 FR 32074;
June 13, 2001). EPA developed these
standards pursuant to Congress’
direction, in Section 801 of EnPA, to
issue public health and safety standards
for protection of the public from
releases of radioactive materials stored
or disposed of in a potential repository
at the Yucca Mountain site. Such
standards were to be “based upon and
consistent with” the findings and
recommendations of the National
Academy of Sciences (NAS). The NAS
issued its findings and
recommendations, on August 1, 1995, in
a report entitled Technical Bases for
Yucca Mountain Standards.

The State of Nevada and other
petitioners challenged both the EPA
standards and the NRC regulations in
court. On July 9, 2004, the United States
Court of Appeals for the District of
Columbia Circuit upheld both EPA’s
standards and NRC’s regulations on all
but one of the issues raised by the
petitioners. See Nuclear Energy
Institute, Inc. v. Environmental
Protection Agency, 373 F.3d 1251 (DC
Cir. 2004) (NEI v. EPA). The court
disagreed with EPA’s decision to adopt
a 10,000-year period for compliance
with the standards and NRC’s adoption
of that 10,000-year compliance period in
NRC’s implementing regulations. The
court found that EPA’s 10,000-year
compliance period was not “* * *
based upon and consistent with” NAS’
findings, as required by Section 801 of
EnPA. See 373 F.3d at 1270. The NAS
recommended EPA develop standards
that provide protection when radiation
doses reach their peak, within the limits
imposed by long-term stability of the
geologic environment. In addition, NAS
found no scientific basis for limiting
application of the individual-risk
standard to 10,000 years. Thus, the
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court vacated EPA’s rule, at 40 CFR Part
197, to the extent that it specified a
10,000-year compliance period, and
remanded the matter to EPA. The court
also vacated NRC’s rule, at 10 CFR Part
63, insofar as it incorporated EPA’s
10,000-year compliance period.

EPA’s Proposed Rule

In response to the remand, EPA
proposed revisions (70 FR 49014;
August 22, 2005) to elements of its
standards affected by the court’s
decision. EPA proposed to revise its
individual-protection and human-
intrusion standards to incorporate the
time of peak dose into the determination
of compliance. EPA retained its 0.15
millisievert (mSv)/year [15 millirem
(mrem)/year] standards for 10,000 years
after disposal, and added a 3.5 mSv (350
mrem) standard for the period after
10,000 years, but within the period of
geologic stability. EPA defined the
period of geologic stability as ending at
1 million years after disposal. Further,
EPA proposed that NRC base its
determination of compliance with the
post-10,000 year standards, based on the
median of the projected doses from
DOE’s performance assessments, rather
than on the arithmetic mean of the
projected doses. The arithmetic mean
was still retained as the compliance
measure for the first 10,000 years after
disposal.

EPA also proposed to define how DOE
should incorporate features, events, and
processes (FEPs) in the performance
assessment for the period after 10,000
years. EPA explained that the goal of the
performance assessment ““is to design an
assessment that is a reasonable test of
the disposal system under a range of
conditions that represents the expected
case, as well as relatively less likely (but
not wholly speculative) scenarios with
potentially significant consequences.
The challenge is to define the
parameters of the assessment so that
they demonstrate whether or not the
disposal system is resilient and safe in
response to meaningful disruptions,
while avoiding extremely speculative
(and in some cases, fantastical) events.”
(70 FR 49048; August 22, 2005). EPA
proposed that DOE’s performance
assessments conducted to show
compliance with the post-10,000 year
individual protection and human-
intrusion standards shall project the
continued effects of the FEPs included
in the initial 10,000 year analysis. EPA
also proposed certain constraints on
DOE’s performance assessments for the
post-10,000 year period. These are:

(1) Seismic analysis may be limited to
the effects caused by damage to the

drifts in the repository and the failure of
the waste packages;

(2) Igneous analysis may be limited to
the effects of a volcanic activity event
directly intersecting the repository, and
the igneous event may be limited to that
causing damage to the waste packages
directly, causing releases of
radionuclides to the biosphere,
atmosphere, or ground water;

(3) Climate change analysis may be
limited to the effects of increased water
flow through the repository as a result
of climate change, and that the nature
and degree of climate change may be
represented by sampling within a range
of specified constant conditions; and

(4) DOE must assess the effects of
general corrosion on engineered barriers
and may use a constant representative
corrosion rate throughout the period of
geologic stability, or a distribution of
corrosion rates correlated to other
repository parameters.

With respect to climate change, EPA
further proposed that NRC shall specify
in regulation the values to be used to
represent climate change, such as
temperature, precipitation, or
infiltration rate of water.

Finally, in its definition of “effective
dose equivalent” EPA proposed that
DOE calculate annual committed
effective dose equivalents using the
weighting factors that would be
incorporated in its regulations in a new
Appendix A to 40 CFR Part 197. EPA
believes this reflects the most recent
application of current radiation science
to the calculation of dose.

NRC’s Proposed Rule

Under the EnPA, NRC’s regulations
must be consistent with EPA’s
standards. On September 8, 2005, NRC
proposed revisions to its regulations
designed to achieve consistency with
EPA’s proposed revised standards (70
FR 53313; September 8, 2005). NRC
proposed to incorporate the new post-
10,000 year dose limit of 3.5 mSv/year
(350 mrem/year) and statistical measure
for compliance directly into its
regulations for individual protection
and human intrusion. Also, NRC
proposed to adopt specific constraints
EPA proposed for considering FEPs after
10,000 years. NRC proposed to revise its
requirements to be consistent with
EPA’s proposal that the performance
assessment for the first 10,000 years
serve as the basis for projecting
repository performance after 10,000
years. NRC, supporting the use of
current dosimetry, proposed to adopt
the specific weighting factors provided
in Appendix A of 40 CFR Part 197.
Overall, NRC’s proposed changes to Part
63 adopted the same or approximately

the same wording as used by EPA in its
proposed revisions to 40 CFR Part 197.
Further, consistent with EPA’s
specification of dosimetry for
calculating individual doses to members
of the public, NRC proposed to revise its
Part 63 regulations to allow DOE to use
the same methods for calculating doses
to workers during the operational
period. Finally, in response to EPA’s
proposal, NRC proposed to specify, in
its regulation, steady-state (constant-in-
time) values that DOE should use to
project the long-term impact of climate
variation. NRC proposed that DOE
represent future climate change in the
performance assessment by sampling
constant-in-time deep percolation rates
from a log-uniform distribution, which
varies between 13 and 64 millimeters
(mm)/year [0.5 and 2.5 inches (in.)/
year].

NRC’s notice of proposed rulemaking
invited comments on its proposal to
implement EPA’s proposed revisions to
its standards, as well as on NRC’s
revisions for use of specific weighting
factors for calculating worker doses, and
on NRC’s specification of values for
climate change. NRC requested
comments only on those provisions of
Part 63 that NRC proposed to change
and noted that its existing regulations
were not affected by this rulemaking
except insofar as NRC’s proposed rule
adopts more up-to-date dosimetry for
dose calculations. NRC notified
potential commenters that comments on
EPA’s revised standards should be
directed to EPA. In response to requests
from the public, NRC extended the
comment period, originally ending on
November 7, 2005, to December 7, 2005
(70 FR 67098; November 4, 2005).

II. Implementation of the
Environmental Protection Agency’s
Final Standards for a Compliance
Period Beyond 10,000 Years and Within
the Period of Geologic Stability

EPA’s Final Rule

EPA published final ‘“Public Health
and Environmental Radiation Protection
Standards for Yucca Mountain,
Nevada,” for the period after 10,000
years at 40 CFR Part 197 on October 15,
2008 (73 FR 61256). EPA has finalized
its proposals relating to: consideration
of FEPs in the post-10,000 year period,
and use of specific weighting factors
that reflect current methods of
dosimetry and updated models for
calculating individual exposures from
radiation. EPA’s final rule differs from
its proposal in two respects: the dose
limit and the consideration of seismic
activity.
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First, the EPA standards establish a
1.0 mSv/year (100 mrem/year) dose
limit for the reasonably maximally
exposed individual (RMEI) for the
period after 10,000 years and within the
period of geologic stability, rather than
a 3.5 mSv/year (350 mrem/year) dose
limit, as had been proposed. The EPA
standards also provide that NRC base its
determination of compliance with the
post-10,000 year standards on the
arithmetic mean of the projected doses,
rather than on the median, as was
proposed.

Second, EPA’s standards now require
that analyses of seismic activity
consider water table rise under Yucca
Mountain caused by seismic activity.
The final standards specify that NRC
may determine the magnitude of the
water table rise to be used in the
performance assessment for the period
after 10,000 years or, if this magnitude
is found to be insignificant, not require
its consideration in performance
assessment. Alternatively, NRC may
require DOE to demonstrate the
magnitude of the water table rise and its
significance in terms of repository
performance in its license application.

NRC'’s Final Rule

EnPA directs the Commission to
modify its technical criteria to be
consistent with EPA’s standards for a
geologic repository at the Yucca
Mountain site. NRC’s final rule achieves
this consistency by incorporating the
revised standards into its final revised
10 CFR Part 63 regulations as
transparently as possible. A brief
description of the Commission’s
implementation of EPA’s standards
follows:

(1) For the period after 10,000 years
and within the period of geologic
stability (up to 1 million years), NRC
adopts EPA’s 1.0 mSv/year (100 mrem/
year) dose limit for the RMEI in both the
individual protection standard at 10
CFR 63.311 and the human intrusion
standard at 10 CFR 63.321.

(2) NRC adopts, in 10 CFR 63.303,
EPA'’s specification of the arithmetic
mean as the basis for determining
compliance with the dose limit for the
post-10,000-year period.

(3) NRC adopts, in 10 CFR 63.305 and
63.342, EPA’s specific requirements for
the performance assessment DOE must
use to evaluate the behavior of the
repository for the period after 10,000
years. The FEPs selected for use in the
performance assessment for the first
10,000 years should also be used for
projecting repository performance after
10,000 years. NRC adopts EPA’s
additional constraints for the inclusion
of seismic activity, igneous activity,

climate change, and general corrosion in
the performance assessment for the
period of time after 10,000 years. The
seismic analysis must include the
magnitude of the water table rise and its
significance on the results of the
performance assessment unless NRC,
through rulemaking, decides to specify
the magnitude of the water table rise to
be used in the performance assessment
after 10,000 years or to not require its
consideration.

(4) NRC adopts, in 10 CFR 63.102(0),
EPA’s specification of the weighting
factors to be used for estimating
potential radiation exposures for
members of the public, which are
provided in Appendix A of 40 CFR Part
197.

In addition to the changes made for
consistency with EPA’s standards, NRC
proposed to add a definition for
“weighting factor” and to amend
§63.111(a)(1) to allow DOE to use the
weighting factors in Appendix A for
calculating doses to workers. After
consideration of the public comments,
NRC chooses not to add the proposed
definition for “weighting factor” to its
regulations nor to amend §63.111(a)(1).
Instead, NRC is providing a discussion
regarding implementation of total
effective dose equivalent (TEDE). NRC is
adding text at § 63.102(0) to clarify that
the weighting factors specified in EPA’s
final standards should be used for dose
calculations for workers and the public.
Thus, TEDE calculations of potential
radiation exposures to workers and the
public are implemented consistently
with a single set of weighting factors
based on current dosimetry. The
definition for TEDE is also revised to be
consistent with NRC regulations at Part
20. This approach avoids the
unnecessary complication and potential
confusion that could result from the use
of different definitions in Parts 20 and
63 and provides a single, clear statement
on the proper implementation of TEDE
in Part 63 thereby eliminating any need
for further changes. (See response to
comments under Use of Current
Dosimetry, in this document.)

EPA’s rule requires DOE to assess the
effects of climate change in the period
after 10,000 years. This assessment is
limited to the effects of increased water
flow through the repository. The nature
and degree of climate change may be
represented by sampling within a range
of constant climate conditions. EPA
leaves it to NRC to specify, in
regulation, the values to be used to
represent climate change, such as
temperature, precipitation, or
infiltration of water. NRC’s proposed
rule sought public comment on its
approach for representing the effect of

future climate in performance
assessments after 10,000 years. NRC
proposed that the constant value to be
used to represent climate change is to be
sampled from a log-uniform distribution
for deep percolation rates, which varies
between 13 and 64 mm/year (0.5 and 2.5
in./year).

After consideration of the public
comments received on its proposal,
NRC'’s final rule adopts its proposed
approach with some modifications. NRC
will require that DOE represent the
effects of climate change by assuming
constant-in-time climate conditions.
The analysis may commence for the
period beginning at 10,000 years after
disposal and shall extend through the
period of geologic stability. The
constant-in-time value to be used to
represent climate change is to be the
spatial average of the deep percolation
rate within the area bounded by the
repository footprint. The constant-in-
time deep percolation rates to be used
now to represent climate change shall
be sampled from a “truncated”
lognormal distribution for deep
percolation rates, which varies between
10 and 100 mm/year (0.39 and 3.9 in./
year). This “truncated’” lognormal
distribution has an arithmetic mean of
37 mm/year (1.5 in./year) for the deep
percolation rate as compared to an
arithmetic mean of 32 mm/year (1.3 in./
year) based on the range and
distribution in the proposed regulations.
(See response to comments under
Climate Change, in this document for
further details on this approach and the
consideration of public comments.)

For a full description of changes NRC
is incorporating into its Part 63
regulations, see Section IV of this
document.

Water Table Rise From Seismic Activity

NRC currently requires DOE to
demonstrate the magnitude of the water
table rise from seismic activity and its
significance in its license application.
The National Research Council (1992)
conducted a comprehensive technical
evaluation of mechanisms that could
raise the water table at Yucca Mountain
(National Research Council, Ground
Water at Yucca Mountain: How High
Can It Rise?, National Academy Press,
Washington, DC, 1992). The Council
considered both the dynamic response
of the water table to propagation of
seismic waves, as well as the long-term
hydrologic response of the ground water
system to permanent changes in rock
stress after the seismic waves pass. The
Council concluded that transient effects
are not relevant to the performance of a
repository. Of potential significance,
however, are permanent changes to the
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fluid pore pressure or rock permeability
that may bring about long-term changes
in the height of the water table. The
report’s authors evaluated historical
accounts of relevant large earthquakes
that have caused long-term changes to
the regional hydrologic regime of
ground water systems. The authors
conducted site-specific quantitative
analyses of the potential change in the
level of the water table. They concluded
that “although the models are based on
very limited data * * * [the] stress/
strain changes resulting from an
earthquake are inadequate to cause more
than a few tens of meters rise in the
water table based on the convergence of
the results by a variety of models and
assumptions, especially if the deep
carbonate aquifer is as incompressible
as the limited data suggest.” Whatever
approach DOE takes when determining
the magnitude of the water table rise
from seismic activity, NRC expects that
DOE will consider the information
provided by the National Research
Council as referenced in the National
Academy of Sciences report entitled,
“Technical Bases for Yucca Mountain
Standards” (1995) at page 94 (i.e.,
“Results indicate a probable maximum
transient rise on the order of 20 m or
less™).

Although EPA standards specify that
NRC may determine the magnitude of
water table rise and its significance,
NRC is not planning such action. If, in
the future, NRC decides to specify the
magnitude of the water table rise and
whether it is significant enough for
consideration in DOE’s performance
assessment, NRC will do so in a future
rulemaking.

III. Public Comments and Responses

The NRC received 16 individual
comment submittals, many of which
contained numerous specific comments.
In addition, NRC received more than
3000 submissions objecting, in nearly
identical text, to NRC’s adoption of
EPA’s standards because the
commenters believed the proposed
standards are inadequate and because
NRC published its proposed revision to
Part 63 before EPA issued final
standards. NRC carefully reviewed and
considered the range of comments
received during the public comment
period. The NRC staff grouped the
comments into the following five major
topic areas:

(1) NRC Adoption of EPA Standards;

(2) Clarifications on NRC'’s
Implementation of FEPs for the
Performance Assessment for the Period
after 10,000 Years;

(3) Climate Change;

(4) Use of Current Dosimetry; and

(5) Comments Beyond the Scope of
this Rulemaking.

1. NRC Adoption of EPA Standards

Issue 1: Must NRC supplement EPA’s
standards because they do not
adequately protect public health and
safety and the environment?

Comment. Some commenters
supported NRC’s adoption of EPA’s
standards, while others opposed
adoption because they believe EPA’s
proposed standards are inadequate to
protect public health and safety and the
environment. The State of Nevada
recognized that EnPA requires NRC’s
regulations to be consistent with EPA’s
standards but claims this does not mean
the two must be identical. Rather, the
State asserts, NRC must recognize that
compliance with EPA’s standards is
necessary but not sufficient to provide
adequate protection of public health and
safety and the environment. The State
also asserts that NRC should promulgate
supplemental standards, in its
regulations, that will provide the
additional protection the State believes
is needed. With respect to EPA’s
proposed standards, the State and other
commenters particularly objected to
EPA’s 3.5 mSv/year (350 mrem/year)
post-10,000 year standard and use of the
median to assess compliance. The State
and other commenters also objected to
many other features of the EPA
standards, including limitations on the
FEPs, use of a two-tier standard, and
defining the period of geologic stability
as ending at 1 million years. In support
of its comments, the State attached a
copy of the comments on the EPA
proposed standards it had submitted to
EPA.

Response. While EnPA does not
require NRC regulations to be identical
to EPA’s, EnPA does direct the
Commission to modify its technical
criteria to be consistent with EPA’s
standards for a geologic repository at the
Yucca Mountain site. Thus, NRC is
required to adopt EPA’s post 10,000
year standard, and the NRC has done so.
The NRC’s notice of proposed
rulemaking notified potential
commenters that comments such as
these on EPA’s revised standards should
be directed to EPA for EPA’s response.

Issue 2: Should NRC extend the
compliance period beyond 1 million
years if it is determined that the peak
dose may occur beyond the 1 million-
year period?

Comment. The State commented that
EPA’s requirement that the post-10,000
year performance assessment should
end at 1 million years is unnecessarily
prescriptive. The State believes that if
the trends in dose projection are not

clear or heading upward and geologic
stability is maintained, extending the
assessment beyond 1 million years may
be required to establish the performance
of the entire repository system. The
State believes that NRC has the
authority to consider not only the
magnitude of the peak, but also the
timing and overall trends of dose
projections as it evaluates the license
application.

Response. As explained in the
response to the comment on Issue 1
under NRC Adoption of EPA Standards
of this document, EnPA requires the
Commission to modify its technical
criteria to be consistent with EPA’s
standards for a geologic repository at the
Yucca Mountain site. The NRC’s notice
of proposed rulemaking notified
potential commenters that comments
such as these on EPA’s revised
standards should be directed to EPA for
EPA’s response.

Issue 3: Has NRC illegitimately used
rulemaking to resolve issues that must
be resolved in an adjudicatory
proceeding?

Comment. The State of Nevada
commented that the proposed rule
violates fundamental principles of
administrative law because it fails to
conform to the usual distinctions in
agency administrative processes
between “‘rulemaking” and
“adjudication.” This is because the rule
includes what the commenter believes
to be “determinations of adjudicative
fact” that apply only to Yucca Mountain
and that should be matters adjudicated
in NRC’s hearing on DOE’s license
application. According to the
commenter, there are two critical
distinctions between rulemaking and
adjudication: “First, a rule addresses the
future while an order [the product of
adjudication] addresses the past or the
present. Second, a rule is based on
general policy considerations or on
what are sometimes called legislative
facts, generalizations about people and
things, while an order is based on
specific facts about things and
individuals, sometimes called
adjudicative facts.” The commenter
believes that the proposed rule violates
this distinction because ““‘[n]o agency
may resolve a controversy over an
adjudicative fact, relevant only to a
single adjudication, by rulemaking.”
The State further asserts that NRC’s
alleged improper use of rulemaking to
resolve adjudicatory factual issues
constitutes an unlawful abrogation of
Nevada’s right, under section 189 of the
Atomic Energy Act of 1954 as amended
(AEA), to an NRC licensing hearing on
these factual issues.
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In the State’s view, NRC cannot claim
that it is permitted to resolve
adjudicatory factual issues in its
rulemaking simply because EPA did so
and NRC must adopt EPA’s standards.
The commenter recognizes that the
EnPA alters a straightforward
demarcation between rulemaking and
adjudication because ‘“EnPA does
contemplate Yucca ‘rules’ that by their
nature depend on some facts relevant
only to Yucca.” However, the
commenter contends that “EnPA
authorized only those EPA findings of
adjudicatory fact that (1) are based on
what the [National] Academy [of
Sciences] considered necessary to
support an EPA rule; and (2) are
essential to promulgate limits on
radiation exposures, concentrations, or
quantities beyond the boundary of the
Yucca Mountain site.” This is because
the grant of authority to EPA in EnPA
to issue standards applicable only to
Yucca Mountain is based on the
previous delegation of rulemaking
authority to EPA in section 121 of the
Nuclear Waste Policy Act of 1982
(NWPA), which, in turn, relies upon the
delegation of authorities to EPA in
Reorganization Plan Number 3 of 1970
that identifies what standards EPA may
issue. The commenter believes that the
EPA standards that NRC is adopting are
rife with “adjudicative facts” and go
well beyond the narrow limits permitted
by EnPA.

The commenter cites eight
“determinations of adjudicative fact”
that appear in NRC’s proposed rule,
most of which NRC is adopting from
EPA’s standards:

(1) The performance assessment for
the period after 10,000 years must use
a time-independent log-uniform
probability distribution for deep
percolation rates of from 13 to 64 mm/
year;

(2) Models and data used to develop
FEPs (“features, events and processes’)
for the assessment period before 10,000
years are sufficient for the post-10,000-
year assessment period;

(3) Seismic analyses for the post-
10,000 year period may be based on
seismic hazard curves developed for the
pre-10,000-year period;

(4) Seismic effects in the post-10,000-
year period may be limited to effects on
the repository’s drifts and waste
packages;

(5) Igneous effects in the post-10,000
year period may be limited to effects on
waste packages;

(6) The effects of climate change in
the post-10,000-year period may be
limited to increased water flux through
the repository;

(7) Different types of corrosion of the
waste packages must be considered in
the pre-10,000-year period but only
general corrosion at a constant rate may
be considered in the post-10,000-year
period; * and

(8) Effects of climate change in the
post-10,000-year period may be
expressed by steady state (time
independent) values.

Response. The Commission disagrees
with the comment. “It is a well-settled
principle of administrative law that the
decision whether to proceed by
rulemaking or adjudication lies within
the broad discretion of the agency. See,
SEC v. Chenery Corp., 332 U.S. 194,
202-03 (1947)° Wisconsin Gas
Company v. Federal Energy Regulatory
Commission, 770 F.2d 1144, 1166 (DC
Cir. 1985). The Commission has
properly exercised its discretion to
resolve the issues referenced by the
commenter through rulemaking rather
than through adjudication.

The commenter mischaracterizes as
“determinations of adjudicative fact”
what are in reality assumptions, derived
from data, testing, and scientific
analysis, that DOE is to use in its
performance assessment to demonstrate
compliance with regulatory standards.
A performance assessment is used to
take account of the considerable
uncertainties inherent in projecting
disposal system performance over times
as long as 1 million years. The
performance assessment is not intended
to resolve issues arising in the past or
present. Rather, it is intended to provide
a reasonable test of the safety of the
repository by modeling through
computer simulations a large number of
“alternative futures,” incorporating the
features, events, and processes required
by the rule to be included in the
assessment to determine if there is a
reasonable expectation that the disposal
system will meet regulatory standards.
The assumptions identified by the
commenter impose certain limitations
on the scope of the performance
assessments. These limitations are based
on the application of scientific
reasoning to data, testing, and analysis
at hand on these issues and are for the
purpose of enabling a reasonable test of
repository safety.

NRC has made a policy judgment that
rulemaking is the better procedural
vehicle to use to determine how the
performance assessments should be
constructed and, in particular, what
limitations are appropriate to avoid

1The rule does not, in fact, restrict consideration
of corrosion in the post-10,000 year period to
general corrosion; other types of corrosion, if
important, will be carried over from the pre-10,000
year period and will also be considered.

unbounded speculation and to provide
a reasonable test of repository safety.
How this testing should be conducted is
preeminently a matter of scientific and
technical analysis. To the extent that
there may be disagreement in the
scientific community as to the scientific
soundness of the assumptions and any
limitations on assumptions to be
incorporated into the performance
assessments, the notice and comment
rulemaking process is of particular
value because it allows equal access to
all viewpoints and best assures
achievement of the ultimate goal of
making sure that the testing of the safety
of the repository rests on the best
science available. The determination of
what assumptions and limitations on
assumptions are best suited to form a
reasonable test is not aimed at
determining the rights or liabilities of
particular individuals and thus, the
adjudicatory process is not conducive to
selecting the ingredients of the tests
used to provide a reasonable
expectation of repository safety.

Because neither EPA nor NRC have
made ‘““determinations of adjudicative
fact,” as explained above, the question
of the extent of EPA’s authority under
EnPA to establish standards through
rulemaking that the commenter believes
would otherwise be determinations of
adjudicative fact does not arise. EPA has
adequately addressed its jurisdiction to
issue the standards that NRC is adopting
in this final rule.

The commenter may also be asserting
that all the issues in this rulemaking are
adjudicatory issues simply because the
rule applies to only one entity, DOE,
and the licensing of a repository at one
site. A “rule,” as defined in the
Administrative Procedure Act, ‘“‘means
the whole or part of an agency statement
of general or particular applicability and
future effect designed to implement,
interpret, or prescribe law or policy” 5
U.S.C. 551(4) (emphasis added). Thus,
the fact that NRC’s rule applies only to
DOE and only to DOE’s activities at one
site does not, per se, turn the issues
considered in this rulemaking into
adjudicative issues determining
adjudicative facts (See Attorney
General’s Manual on the Administrative
Procedure Act, 1947, p. 13 (“[R]ule”
includes agency statements not only of
general applicability but also those of
particular applicability applying either
to a class or to a single person”);
Anaconda Company v. Ruckelshaus,
482 F.2d 1301, 1306 (10th Cir. 1973)).

The cases cited by the commenter,
Heckler v. Campbell, 461 U.S. 458
(1983), Broz v. Heckler, 711 F.2d 957
(11th Cir. 1983) (Broz II), and Opinion
Modified on Denial of Rehearing by Broz
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v. Heckler, 721 F.2d 1297 (11th Cir.
1983) (Broz III), in support of its view
that NRC may not make “determinations
of adjudicatory fact” in a rulemaking are
similarly not relevant because no such
determinations are being made in the
final rule. These cases do not establish
the broad principle stated by the
commenter; i.e., that “[n]o agency may
resolve a controversy over an
adjudicative fact, relevant only to a
single adjudication, by rulemaking.” In
Heckler v. Campbell, the Supreme Court
upheld the Secretary of Health and
Human Service’s (HHS) reliance on
rulemaking to establish guidance for the
determination that jobs existed in the
national economy within the capability
of the disabled claimant against a claim
that such a determination must be made
in an individual adjudication. Broz
considered the same guidance with
respect to its application to the effect of
age on disability determinations.
Ultimately, in Broz I, the Eleventh
Circuit of the U.S. Court of Appeals
based its decision that this must be an
individualized determination reached in
an adjudication on its interpretation of
Congress’ intent in amending the Social
Security Act (SSA) rather than on more
sweeping statements about an agency’s
choice to use rulemaking or
adjudication to achieve its mission.2
Finally, the Commission does not agree
that resolving the issues the commenter
has labeled ““determinations of
adjudicative fact” deprives the State of
its right to a hearing under section 189a.
of the AEA on these issues. As the
Supreme Court has stated, “the statutory
requirement for a hearing * * * does
not preclude the Commission from
particularizing statutory standards
through the rulemaking process and
barring at the threshold those who
neither measure up to them nor show
reasons why in the public interest the
rule should be waived” (Federal Power
Commission v. Texaco, Inc., 377 U.S.
33, 39 (1964)).3

2The Eleventh Circuit initially construed the
provisions of the SSA in terms of the distinction
between adjudicative facts and legislative facts and
concluded that the effect of age on disability was
an adjudicative fact that could not be determined
in a rulemaking. Broz v. Schweiker, 677 F.2d 1351
(11th Cir. 1982) (Broz I) Certiorari Granted,
Judgment Vacated by Heckler v. Broz, 461 U.S. 952
(1983). Upon remand for reconsideration in light of
Campbell, the Eleventh Circuit, in Broz II,
reaffirmed its original decision upon finding that
the Supreme Court had left open the validity of the
guidance with respect to its use in determining the
effect of age on disability.

3The commenter believes that the rules which
resolve these issues will be incapable of actually
being applied as written because they will turn out
to be based on outdated scientific evidence. If this
should happen, any person can petition to amend
the rules. In addition, NRC’s procedural rules

The commenter also believes that, as
explained in its comments to EPA,
EPA’s “findings of adjudicative fact,” in
its final rule, now being adopted in
NRC'’s final rule, are without any
technical basis and are contrary to
sound science, and for that reason
violate both EnPA and the AEA. The
NRC’s notice of proposed rulemaking
notified potential commenters that
comments such as these on EPA’s
revised standards should be directed to
EPA for EPA’s response.

Issue 4: Should NRC have waited to
propose its regulations until after EPA
had finalized its standards?

Comment. A number of commenters
objected to the process NRC used to
conduct this rulemaking, namely
issuing a proposed rule adopting EPA’s
proposed standards before EPA issued
its final standards. Commenters
expressed the view that NRC conveyed
the impression that EPA’s proposed
standards would be adopted in NRC’s
final rule, such that public comment on
EPA’s proposal would have no effect;
that if NRC cared what potential
commenters thought about EPA’s
proposal, it should have waited,
considered the comments received by
EPA, and developed NRC’s rule based
on EPA’s final rule; that having the
public comment period for both rules at
the same time is confusing for
concerned citizens and makes it
difficult for them to comment on the
NRC rule; and that NRC should provide
an additional comment period on its
rule if EPA’s final rule departs
substantially from its proposed rule.

Response. NRC’s process for
conducting this rulemaking was
intended to put in place revised
regulations, consistent with EPA’s final
revised standards, because the court had
vacated NRC’s rule insofar as it
incorporated EPA’s 10,000 year
compliance period. NRC also sought to
inform potential commenters on both
rules, of how NRC envisioned
implementing the EPA’s proposed
standards. It was hoped that such
information would be of value in
developing comments on both
proposals. NRC’s intention has always
been, consistent with its statutory
obligations, to conform its final
regulations to the final standards EPA
would issue after EPA duly considers
the comments it received.

NRC emphasized in its notice of
proposed rulemaking that comments on
EPA’s revised standards were to be

enable a party to an adjudicatory proceeding to
petition that application of a rule be waived in
circumstances when the rule would not serve the
purposes for which it was adopted. See, 10 CFR
2.335(b).

addressed to EPA and that the scope of
NRC'’s revised rule was limited to its
adoption of EPA’s revised standards, its
proposal to allow DOE to use the same
methods for calculating doses to
workers during the operational period
as those required for calculating public
doses and its proposal to specify use of
a deep percolation rate to represent the
effect of future climate in performance
assessments after 10,000 years. Thus,
the narrow focus of NRC’s rulemaking
only required potential commenters to
focus on two technical issues beyond
the issues involved in EPA’s proposal
(i.e., setting a value for the deep
percolation rate and use of modern
dosimetry for estimating worker
exposures). NRC extended the comment
period by one month in response to
public comments. For these reasons, we
believe the public was given a fair
opportunity to comment on NRC’s
proposal. NRC regrets any
misimpression that NRC was assuming
that EPA’s proposed rule would become
final as proposed without modification
and that comments provided to EPA
would have no effect. NRC made no
such assumption and EPA has in fact
made changes to its proposed rule in
light of the comments it received.

Finally, with respect to the request for
an additional comment period if EPA’s
final rule is substantially different from
its proposed rule, as stated above (see
Background section of this document),
EPA’s final rule differs from its
proposed rule in only two respects: the
dose limit is set to 1.0 mSv/year (100
mrem/year) with the arithmetic mean as
the statistical metric to be used to assess
compliance; and its requirement that
NRC either establish the magnitude of
the water table rise and its significance
as part of the seismic assessment, or
require DOE to do this assessment. The
first change responds favorably to the
numerous public comments urging use
of a dose limit lower than 3.5 mSv/year
(350 mrem/year) and use of the
arithmetic mean as the measure of
compliance. Similarly, in its final
regulations, NRC requires DOE to
include the magnitude of the water table
rise and its significance in its seismic
assessment submitted with the license
application. As a result, this information
would also be subject to litigation,
absent any future NRC rulemaking on
this subject. Because of these changes,
the Commission believes there is no
need for an additional comment period.
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2. Clarification of NRC’s
Implementation of FEPs for the
Performance Assessment for the Period
After 10,000 Years

Issue 1: Are the FEPs considered for
the first 10,000 years after repository
closure the only FEPs that need be
considered for the entire post-closure
period?

Comment. The Nuclear Energy
Institute (NEI) agreed with NRC’s
adoption of EPA’s requirement that the
same FEPs identified and screened for
inclusion in performance assessments to
show compliance with the standards for
the initial 10,000 years after closure be
used in performance assessments to
show compliance with the post-10,000
year standards. However, NEI believes
NRC should clarify that FEPs that are
screened-in for the first 10,000 years
after repository closure are the only
FEPs that need be considered for the
entire post-closure period. NEI provided
the example that if DOE provides an
adequate basis to screen-out post-
closure criticality or microbially-
influenced corrosion (MIC) effects
during the first 10,000 years after
repository closure, the Yucca Mountain
Review Plan (YMRP) should specify that
no additional consideration of criticality
or MIC in the post-10,000 year period is
necessary.

Response. The requirements for FEPs
to be included in the performance
assessment for the period after 10,000
years are specified at § 63.342. DOE is
required to include those FEPs that are
screened into the performance
assessments for the first 10,000 years
after repository closure and the four
FEPs specifically identified for
inclusion, i.e., seismicity, igneous
activity, climate change, and general
corrosion. Based on the requirements at
§63.342, the specific FEPs (criticality or
MIC) identified by the commenter
would only be included in the
performance assessment after 10,000
years if they were also included in the
performance assessment for the first
10,000 years (i.e., could not be screened
out of the performance assessment for
the first 10,000 years). The Commission
does not believe further clarification to
the regulation is necessary.

Issue 2: Do the proposed changes to
§63.114 “Requirements for performance
assessment” impose additional limits on
the performance assessment for the
period after 10,000 years?

Comment. The State of Nevada
believes that § 63.114(b) appears to
include another limit beyond the limits
in §63.342(c) on the post-10,000 year
performance assessment and asks for
clarification. NEI believes that NRC

should more clearly assert that
performance assessment methods
meeting existing Part 63 requirements
are also adequate for the post-10,000
year period.

Response. The changes to § 63.114
impose no additional limits on the
performance assessment for the period
after 10,000 years. The changes ensure
consistency between NRC’s regulations
and EPA'’s final standards. In particular,
EPA'’s final standards specify that FEPs
used for the first 10,000 years should be
used for estimating performance after
10,000 years. Thus, § 63.114(b) specifies
that the same performance assessment
methods used for the first 10,000 years
are to be used for the period after 10,000
years. For example, parameter ranges
used in the performance assessment for
the first 10,000 years would be used in
the performance assessment for the
period after 10,000 years. Additional
technical basis for selection of FEPs,
beyond that developed for the
performance assessment for the first
10,000 years, is not required. Thus, the
changes at § 63.114 ensure the
performance assessment methods, such
as the support and treatment of FEPs
will be the same for the periods before
and after 10,000 years, subject to the
limits on performance assessments at
§63.342. Some minor revisions have
been made to §63.114(b) to further
clarify the Commission’s intent.

Issue 3: Does the proposed treatment
of a potential igneous event during the
period after 10,000 years limit
consideration of the effects of magma on
spent fuel?

Comment. The State of Nevada
commented that the proposed regulation
at §63.342(c)(1)(ii) specifies that the
effects of an igneous event are limited
to the effects of damage directly to the
waste package. The State is concerned
that NRC will not consider the effects of
magma on the radioactive waste inside
the waste package. The State asserts that
effects on the contents of the waste
package could be important for igneous
events that occur at times after waste
packages are already breached because
of other processes (such as corrosion)
and the radioactive waste may be more
vulnerable to igneous events.

Response. The regulations do not
exclude consideration of the spent fuel
in the treatment of a potential igneous
event during the period after 10,000
years. The rule, at § 63.342(c)(1)(ii),
requires the igneous analysis to include
damage to the waste package directly.
Waste package is defined in § 63.2 to
mean ‘‘the waste form and any
containers, shielding, packing, and
other absorbent materials immediately
surrounding an individual waste

container” and waste form is defined in
the same section to mean “‘the
radioactive waste materials and any
encapsulating or stabilizing matrix.”
Thus, consideration of damage to the
waste package would include
consideration of damage to the
radioactive waste materials inside the
waste package.

Issue 4: Should the seismic analysis
exclude seismic activity from magma
movement?

Comment. NEI agreed with NRC’s
proposal to limit analysis of long-term
effects of seismicity to effects on the
drifts in the repository and the waste
package but requested that NRC clarify
that seismic activity from magma
movement need not be considered in
the analysis. NEI suggests such a
limitation is appropriate based on an
Electric Power Research Institute (EPRI)
analysis that demonstrates that seismic
activity induced from magma movement
is very minor, compared to seismic
activity caused by tectonism.

Response. Seismic activity includes
activity from both tectonism and magma
movement. Current methods to develop
and quantify seismic ground motions,
such as DOE’s current Probabilistic
Seismic Hazard Assessment, include
consideration of seismic activity from
volcanism or magma movement.
Volcanic sources of seismic activity are
often included as part of the background
seismic source term. Therefore, the
commenter’s request for clarification,
which would exclude seismic activity
caused by magma movement from the
seismic analysis, is not appropriate.

Issue 5: Should NRC'’s rule set a
requirement for assuring the statistical
significance of DOE’s modeling results
in its performance assessments?

Comment. The State of Nevada stated
that NRC’s rule should establish a
requirement for DOE to prove
mathematically that its modeling results
are statistically significant (i.e., a
sufficient number of “runs” or the set of
probabilistic simulations used to
simulate the wide range of possible
future behaviors of the repository
system have been performed).

Response. The current regulations
provide specific requirements at
§63.114 for the performance
assessment. Among these, for example,
are proper consideration of uncertainty
and variability in parameter values. The
Commission believes it is neither
necessary nor appropriate to further
specify measures of statistical
significance. Fundamental to any
approach for representing uncertainty
and variability is demonstrating how the
results accurately represent the
uncertainty and variability, for example,
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by performing a sufficient number of
probabilistic simulations. Determining
what number of “runs is sufficient” is
best left for DOE to present and defend,
based on the approach used in the
performance assessment and an
understanding of the results. NRC is
confident that its regulations for
performance assessment require DOE to
provide sufficient information for NRC
to judge if DOE has performed enough
probabilistic simulations.

Issue 6: Will FEPs associated with
atmospheric releases of radioactivity
and exposure of residents downwind of
Yucca Mountain be considered in the
performance assessment for the period
after 10,000 years?

Comment. Two commenters
expressed concern over how FEPs
associated with atmospheric releases of
radioactivity and exposure of residents
downwind of Yucca Mountain will be
considered in the performance
assessment for the period after 10,000
years, including FEPs associated with
seismic and igneous FEPs.

Response. The performance
assessment for the period after 10,000
years must include consideration of
potential atmospheric releases of
radioactivity. The NAS report,
Technical Bases for Yucca Mountain
Standards (1995), pp. 6-7,
recommended that the exposure
scenario be specified in the standards
because of the difficulties in projecting
where people may reside and how
exposures might occur in the distant
future (e.g., thousands to hundreds of
thousands of years in the future and
longer). Accordingly, EPA specified
characteristics of the RMEI (66—FR
32134; June 13, 2001).

Issue 7: Does the fact that the
limitations on FEPs in the performance
assessments are being established
through rulemaking rather than
adjudication, based on data available in
2005, mean that there will be no
flexibility to take into account data and
models used in DOE’s license
application or that DOE will have no
incentive to further reduce
uncertainties?

Comment. The State of Nevada
believes that the assumptions being
used to account for uncertainty in the
post-10,000 year period, and which are
incorporated through this rulemaking
into the limitations on the FEPs to be
considered in DOE’s performance
assessments, are premature and render
the rule inflexible because they are
based on data available in 2005. NRC’s
rules must be sufficiently flexible to
take into account data and models used
in DOE’s license application. The State
fears that because the rules are premised

on uncertainties as perceived through
2005 data and models, DOE will have a
disincentive to reduce these
uncertainties and add realism to its
post-10,000 year performance
assessment because it will wish to
preserve the uncertainties and
conservatisms that form the basis for the
rules.

Response. NRC’s regulations afford
DOE the flexibility to account for
uncertainty in data and models. Such
flexibility provides neither incentive
nor disincentive to reduce uncertainties.
The regulations, at § 63.114, require
DOE to account for the uncertainties in
data and models in the performance
assessment over the initial 10,000 years,
and these same uncertainties are to be
included in the performance assessment
beyond 10,000 years. On June 3, 2008,
DOE submitted a license application to
NRC for authorization to construct a
repository at Yucca Mountain. The NRC
will review DOE’s treatment of the
uncertainties. DOE has the flexibility to
decide where to reduce uncertainties;
however, it must demonstrate there is a
reasonable expectation that the
performance objectives will be met.
NRC regulations afford DOE appropriate
flexibility for selecting and supporting
its performance assessment, including
the consideration of uncertainties, given
the unique and difficult task of
estimating performance of a geologic
repository over thousands of years.

The regulations do provide certain
limitations, as specified in EPA’s final
standards, with respect to certain FEPs
(i.e., seismicity, igneous activity,
climate change, and general corrosion).
Uncertainties in data and models for
these FEPs are limited to those aspects
of the FEPs considered most important
to performance and the treatment of the
uncertainties used in the performance
assessment for the initial 10,000 years
(see also the response to Issue 2 under
this topic). For example, the
consideration of seismic events in the
performance assessment for the period
after 10,000 years would be based on the
same seismic hazard curve, including its
uncertainties, that was used in the
performance assessment for the initial
10,000 years. However, the analysis for
the period after 10,000 years would only
consider the aspects of the seismic
events that might be the most important
to repository performance (i.e., damage
to the drifts in the repository, failure of
the waste package, and magnitude of the
water table rise under Yucca Mountain).

Finally, the commenter believes that
the rules which resolve these issues will
be incapable of actually being applied as
written because they will turn out to be
based on outdated scientific evidence. If

this should happen, any person can
petition to amend the rules. In addition,
NRC'’s procedural rules enable a party to
an adjudicatory proceeding to petition
that application of a rule be waived in
circumstances when the rule would not
serve the purposes for which it was
adopted (See, 10 CFR 2.335(b)).

3. Climate Change

Issue 1: Can the future climatic regime
be bounded by the observed range of
conditions over past glacial-interglacial
cycles?

Comment. One commenter indicated
it is incorrect to presume that future
climate conditions at Yucca Mountain
can be bounded by the observed range
of conditions over past glacial-
interglacial cycles. To the extent this
comment may refer to human-induced
influences on climate, those influences
are considered under a separate issue.

Response. The Commission believes
the future climatic regime can be
bounded by the observed range of
conditions over past glacial-interglacial
cycles. All climate predictions are based
on and calibrated to evidence of past
climates contained in the geologic
record. The values specified for deep
percolation rates adopted in the final
regulation capture the range of temporal
variability, uncertainty, and magnitude
of deep percolation expected as a
consequence of future climate change.

The NAS committee (1995) was
familiar with the science behind
predicting future climate changes and
stated, in its recommendations on Yucca
Mountain standards, that a future ice
age in the next few hundred years is
“unlikely but not impossible,” in the
next 10,000 years is ‘“‘probable but not
assured.” However, over a 1-million-
year time frame, the climate is much
more likely to pass through several
glacial-interglacial cycles (i.e., ice ages).
The NAS indicated there is a reasonable
data base from which to infer past
changes and noted that ““(a)lthough the
range of climatic conditions has been
wide, paleoclimate research shows that
the bounding conditions, the envelope
encompassing the total climatic range
have been fairly stable” and that
“(b)ased on this record, it seems
plausible that the climate will fluctuate
between glacial and interglacial stages
during the period suggested for the
performance assessment calculations.”
Further, in its 1995 findings, the NAS
stated that “enough of the important
aspects [of climate change] can be
known within reasonable limits of
uncertainty, and these properties and
processes are sufficiently understood
and stable over the long time scales of
interest to make calculations possible



Federal Register/Vol.

74, No. 48/Friday, March 13, 2009/Rules and Regulations

10819

and meaningful, we believe that there is
a substantial scientific basis for making
such calculations, taking uncertainty
and natural variability into account.”

Issue 2: Should human-induced
influences on climate be considered
when bounding the future climatic
regime?

Comment. One commenter noted that
human-induced (i.e., anthropogenic)
influences on climate from fossil fuel
combustion and the resulting
persistence of greenhouse gases in the
atmosphere are the main issues to
consider in predicting future climatic
conditions. These anthropogenic effects
might cause substantial reorganization
of atmospheric systems, both before and
after 10,000 years, that increase the
number and intensity of extreme storm
events at Yucca Mountain. The
commenter believed that the highly
non-linear hydrologic response of an
arid system like Yucca Mountain to
such extreme events would affect the
performance of the repository and
invalidate the use of the long-term
average climate proposed in the Part 63
revisions. The same commenter also
noted that the predictive challenges of
simulating these postulated extreme
events could be met through use of
existing and soon-to-be-available global
circulation models (GCMs) that
explicitly incorporate atmospheric
composition and evolution in predicting
future climate conditions. In presuming
use of these models, this commenter
noted that uncertainties in climate
prediction do not change in the period
beyond 10,000 years, at least in terms of
the range of climate conditions that
could occur, but rather that their
detailed timing may change. Another
commenter speculated that the same
anthropogenic climate effects might
delay the onset and reduce the
magnitude of full glacial cycles,
resulting in longer interglacial periods
that would be warmer and drier than
present-day conditions. Accordingly,
this second commenter felt that the use
of long-term average climate conditions
represented by the values specified for
deep percolation rates in the proposed
Part 63 revisions was overly
conservative and that less water would
reach the repository horizon.

Response. NRC considered the effects
of anthropogenic influences on climate
change. Based on that evaluation, the
NRC believes the range of values
specified for deep percolation rates
adopted in the final rule captures the
range of temporal variability,
uncertainty, and magnitude of deep
percolation expected as a consequence
of future climate change.

The magnitude and timing of the
anthropogenic effects suggested by the
commenter are likely to be more
pronounced during the first 10,000
years. The final regulation addresses
only the 10,000 to 1 million year time
period, during which any anthropogenic
effects are anticipated to diminish.
Anthropogenic effects, as represented in
the GCMs cited by the commenter,
might persist for 100,000 year time
periods, but they do not fluctuate
periodically and they decrease with
time after an initial peak. Therefore,
NRC believes that these effects can be
captured by the long-term average
infiltration values adopted in the final
regulation because the range of values
for the sampled population bounds
these effects in an appropriately
conservative manner.

Atmospheric reorganization and
increased frequency and magnitude of
extreme events might result from
natural or anthropogenic climate
change. However, extreme 10-to 20-year
events effectively become long-term
averages that are incorporated into the
range specified for deep percolation in
the final regulation, when simulating a
time period of 1 million years.

The Paintbrush non-welded tuff unit
(PTn unit) overlying the potential
repository dampens the effects of
transient phenomena associated with
shorter time frames (Manepally, C., et
al., “The Nature of Flow in the Faulted
and Fractured Paintbrush Nonwelded
Hydrogeologic Unit,” San Antonio, TX:
Center for Nuclear Waste Regulatory
Analyses, April 2007) in the system’s
response to external hydrologic events.
The NAS also recognized that long-term
net infiltration averages can bound and
describe Yucca Mountain hydrology
adequately, stating that “‘the subsurface
location of the repository would provide
a temporal filter for climate change
effects on hydrologic processes” The
commenter also acknowledged this,
quoting Cohen, “no evidence shows that
high-frequency fluctuations (a few years
or shorter) penetrate to the depth of the
potential repository” (Cohen, S.,
“Assumptions, Conservatisms, and
Uncertainties in Yucca Mountain
Performance Assessments,” S. Cohen &
Associates, prepared for U.S.
Environmental Protection Agency,
August 8, 2005). Flow simulations have
shown that the non-welded PTn rock
unit effectively damps out decadal flow
transients. Also, as the first commenter
notes, ‘frequent events’ are mitigated by
evapotranspiration. If high-precipitation
events occur more frequently, the
concomitant increases in soil formation
and vegetation likely will mitigate the
potential for increased infiltration,

because net infiltration correlates
inversely with soil thickness and extent
of vegetative cover. Given the expected
ratios of infiltration to precipitation,
infiltration estimates of 15 to 60 mm
(0.6 to 2.4 in.) per event would result if
all precipitation were to infiltrate. In
reality, a substantial fraction of such
high precipitation will run off or
evapotranspire. Accordingly, long-term
deep percolation as specified in the
proposed rule captures these events in
an appropriately conservative manner.

The points raised by the second
commenter illustrate the divergence of
scientific opinions about the nature and
magnitude of natural and
anthropogenically influenced climate
change, particularly at the sub-regional
scale necessary for net infiltration
predictions at Yucca Mountain. The
natural and anthropogenic effects
associated with climate change are
uncertain at this scale. Predictions will
vary in timing, frequency, and
magnitude of climatic variables such as
temperature and precipitation, and
therefore, net infiltration and deep
percolation. The first commenter notes
that climate change might result in
wetter conditions resulting in
insufficiently conservative predictions;
the second commenter is concerned that
conditions at Yucca Mountain might be
drier in the future, resulting in overly
conservative predictions. The first
commenter refers to Cohen (2005) with
respect to certain aspects of this issue;
however, Cohen (2005) also notes that
“(a)nthropogenic climate changes could
reduce possibility of future glacial
climates, lowering long-term infiltration
rates and reducing dose.”

In conclusion, the range of
uncertainty and variability in
predictions of future climate, including
that associated with anthropogenic
changes, and the resulting deep
percolation are captured by the range of
values specified in the final regulation.

Issue 3:1s the nature and extent of the
future climatic regime reasonably
represented by the stylized scenario
where constant climate conditions take
effect after 10,000 years and continue
through the time of geologic stability?

Comment. Some commenters were
concerned about the proposed future
climate scenario, in which the future
climate is represented by constant-in-
time conditions that take effect after
10,000 years and continue through the
time of geologic stability. The
commenter’s general concern is that
assuming constant conditions may
underestimate the hydrologic response
at Yucca Mountain by failing to
consider explicitly either variable dry
and wet periods or changes in soils,
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vegetation, and the watershed
geomorphic characteristics in
performance assessments over the time
of geologic stability. Specifically, one
commenter states that using constant-in-
time infiltration rates is non-
conservative because a performance
assessment conducted with this
assumption would underestimate doses
to the RMEL The stated basis for this
conclusion is that transient changes
from dry to wet conditions in the
repository cause greater radionuclide
releases because localized corrosion of
the waste packages is more likely under
drier conditions. Also the exposed
waste form is more likely to be
dissolved and radionuclides are more
apt to be transported to the biosphere
under subsequent wet conditions.

Response. The range and distribution
of deep percolation rates adopted in the
final regulations appropriately reflect
the uncertainty in the area-averaged
water flux through the footprint of the
potential repository during the period
after 10,000 years and are a reasonable
basis for estimating and evaluating the
long-term safety of the repository.

The range and distribution of deep
percolation rates adopted in the final
regulation are not, in fact, based on
constant climate conditions. The
technical bases for the deep percolation
range subsume time-variant climate
conditions, whose future periodicity
and magnitude are based on and
calibrated to the range of conditions
preserved in the geologic record, which
includes geomorphic changes. In
addition, the hydrogeologic properties
of the PTn unit overlying the repository
horizon, where present, dampen the
magnitude of short term fluctuations in
deep percolation that might be
associated with future climate change or
variability in precipitation (Manepally,
C., et al., “The Nature of Flow in the
Faulted and Fractured Paintbrush
Nonwelded Hydrogeologic Unit,” San
Antonio, TX: Center for Nuclear Waste
Regulatory Analyses, April 2007). NAS
acknowledges the phenomenon by
indicating that “(t)he subsurface
location of the repository would provide
a temporal filter for climate change
affects on hydrologic responses. For this
reason, climate changes lasting on the
order of hundreds of years would have
little, if any, effect on repository
performance.”

The commenter’s argument that doses
to the RMEI would be underestimated
appears to be based on results from
preliminary performance assessments
conducted by DOE in which localized
corrosion is the predominant mode of
waste package failure. Preliminary
waste package models developed by

DOE indicate that the Alloy 22 outer
container is susceptible to localized
corrosion predominantly during the first
few thousands of years, when waste
package temperatures are high and
concentrated solutions could develop.
At times beyond 10,000 years, when
waste package temperatures are lower,
the relative humidity within the
emplacement drift is high, and solutions
are less concentrated; the waste package
is less susceptible to localized
corrosion. Because general corrosion
appears to be the dominant mode of
waste package failure after 10,000 years,
precise modeling of transient changes
from drier to wetter conditions is
unlikely to have a pronounced effect on
peak expected dose.

The commenter’s argument does not
appear to consider 10 CFR 63.303,
which states that “compliance is based
upon the mean of the distribution of
projected doses of DOE’s performance
assessments.” The 1995 NAS document
at page 77 concluded that “[a]lthough
the typical nature of past climate change
is well known, it is obviously
impossible to predict in detail either the
nature or the timing of future climate
change.” Although the science of
climatology has advanced significantly
in the 15 years after the publication of
the NAS report, predicting the timing of
dry-to-wet transitions remains highly
uncertain. Even if it were true that
“[pleak dose is likely to occur when a
wet period follows a long period of
unusually dry conditions” as indicated
by the commenter, dry-to-wet transients
in performance assessments would have
less influence on the mean of the
distribution of projected doses than on
any single projected dose used to
construct the distribution. Specifically,
simulations done by the NRC using its
performance assessment code (TPA
Version 4.1j) exhibited similar
repository performance, in terms of
dose, under constant and non-constant
climate scenarios (‘“‘Regulatory
Perspective on Implementation of a
Dose Standard for a One-Million Year
Compliance Period,” T. McCartin,
Proceedings of the 2006 Materials
Research Society Fall Meeting, Volume
985 from the Materials Research Society
Proceedings Series). In these
simulations, the non-constant climate
scenarios were developed using cyclic
variations caused by orbital parameters.
Also, the constant climate scenarios
used deep percolation values specified
in NRC’s proposed regulations.
Performance assessment models and
analyses continue to improve; however,
dry-to-wet conditions appear to have a
limited effect on the mean dose within

the constraints of current performance
assessment approaches.

Issue 4: What is the range of future
mean annual precipitation rates used to
estimate future mean annual deep
percolation rates?

Comment. The State of Nevada
commented that the upper bound of the
future precipitation rate stated in the
discussion section preceding the
proposed regulation is lower than that
used by DOE. DOE commented that the
precipitation rates discussed in the
proposed regulation do not represent
the full range of expected climates. The
Advisory Committee on Nuclear Waste
suggested including additional
documentation in the final rule for the
approach used to calculate average
precipitation rates over the post-10,000
year period.

Response. NRC has conducted
detailed climate analyses that
considered time-varying values of
historic, inferred prehistoric, and
potential future precipitation rates to
support the range of long-term-average
future deep percolation rates adopted in
the final regulations. These time-varying
precipitation rates were also used to
estimate the range and bounds of 1-
million-year-average annual
precipitation. Having considered the
comments and conducted further
analyses, the Commission believes the
time-varying precipitation rates used to
estimate future mean annual deep
percolation rates are appropriate.

The lowest and highest values of the
1-million-year-average future annual
precipitation in any climate sequence
used to estimate the 1-million-year-
average future deep percolation rate are
211 and 471 mm/year (8.3 and 18.5 in./
year) at a 1,524 meter (5,000 foot)
reference elevation. NRC used two
approaches, which are described by
Stothoff and Walter, “Long-Term
Average Infiltration at Yucca Mountain,
Nevada: Million-Year Estimates,” San
Antonio, TX: Center for Nuclear Waste
Regulatory Analyses (2007), to estimate
time-varying sequences of mean annual
precipitation that vary over glacial
cycles. Both approaches estimate
precipitation for glacial stages, with the
sequence of glacial stages determined
using well-known orbital dynamics
relationships. The first approach is
based on the climate reconstruction by
Sharpe, “Future Climate Analysis:
10,000 Years to 1,000,000 Years After
Present,” Reno, NV: Desert Research
Institute (2003), with present-day and
monsoon climatic conditions adjusted
to reflect historical precipitation
measurements in the vicinity of Yucca
Mountain based on meteorological data
in Bechtel SAIC Company (BSC),
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“Simulation of Net Infiltration for
Present-Day and Potential Future
Climates,” Las Vegas, NV: Bechtel SAIC
Company, LLC (2004). The 1-million-
year-average mean annual precipitation
rate from the first approach ranges from
213 to 389 mm/year (8.4 to 15.3 in./
year), and with a mean of 315 mm/year
(12.4 in./year) and a standard deviation
of 52 mm/year (2.0 in./year). The second
approach is based on estimated
sequences of future continental ice
volumes, which respond to insolation
variation caused by orbital dynamics,
with changes in precipitation related to
changes in atmospheric patterns
occurring from changes in continental
ice volume. The 1-million-year-average
mean annual precipitation for the
second approach ranges from 211 to 471
mm/year (8.3 to 18.5 in./year), and with
a mean of 322 mm/year (12.7 in./year)
and a standard deviation of 47 mm/year
(1.8 in./year).

Both approaches described by
Stothoff and Walter, “Long-Term
Average Infiltration at Yucca Mountain,
Nevada: Million-Year Estimates,” San
Antonio, TX: Center for Nuclear Waste
Regulatory Analyses (2007) subdivide
the 1-million-year period into a
sequence of interglacial and glacial
stages that vary in duration from 500 to
40,000 years. For each stage, a range of
mean annual precipitation is estimated
that includes uncertainty. The smallest
and largest values of estimated mean
annual precipitation considered in any
stage are 162 and 581 mm/year (6.4 and
22.9 in./year).

Issue 5: What is the range of future
deep percolation rates?

Comment. A number of commenters
endorsed the approach of specifying the
rate of water flow through the Yucca
Mountain repository (expressed as deep
percolation rate) as an appropriate and
practical approach to adopting EPA’s
requirement to consider the effect of
climate variation after 10,000 years.
Several commenters indicated that the
basis for the proposed regulation was
not clearly explained. Also, several
commenters questioned the specific
range of deep percolation rates
discussed in the proposed regulation.
The State of Nevada raised a number of
additional concerns. First, the State
questioned the validity of estimating
infiltration using a constant climate
state. Second, the State questioned the
range of uncertainty used to represent
infiltration for present-day and future
climate in the long-term-average
estimates. Third, the State questioned
the adequacy of computer models (e.g.,
one-dimensional models without lateral
distribution) to extrapolate net
infiltration values to future climates.

Fourth, the State questioned the
assumption that plant and soil regimes
remain stationary during future climate
states. Another commenter was
concerned with the assumption that
spatial variability of infiltration remains
constant over time. NEI commented that
requiring climate to be assumed
constant at present-day conditions over
the post-10,000 year period would be a
more appropriate implementation of a
stylized approach. NEI also considered
the range of 5 to 20 percent for the ratio
of the deep percolation rate to
precipitation rate, used to support the
deep percolation rates in the proposed
rule, was too large and provided an
alternative range of 5 to 10 percent. DOE
commented that deep percolation rates
appear to be skewed to the maximum
deep percolation rate rather than a rate
obtained from the full range of expected
climate.

Response. Having considered the
comments and conducted further
analyses, the final regulations specify a
slightly different range for the deep
percolation rate from the proposed rule.
The final rule now specifies that deep
percolation rates averaged over the
period of 10,000 to 1 million years in
the future may be reasonably described
with a‘“truncated” lognormal
distribution,* which varies between 10
and 100 mm/year (0.39 and 3.9 in./
year). To address commenters’ concerns
with respect to certain simplifying
assumptions used to estimate the deep
percolation rates (e.g., range of 5 to 20
percent for the ratio of the deep
percolation rate to precipitation rate) the
NRC has conducted more sophisticated
analyses, which are now used to
support the estimates for the deep
percolation rates. The distribution of
deep percolation rates is based on the
analysis of Stothoff and Walter, “Long-
Term Average Infiltration at Yucca
Mountain, Nevada: Million-Year
Estimates,” San Antonio, TX: Center for
Nuclear Waste Regulatory Analyses
(2007), who estimated deep percolation
areally averaged within a rectangle
overlying the repository footprint
considering uncertainty in both climate
and net infiltration. The analysis
suggested that long-term-average deep
percolation is better represented by a
“truncated”” lognormal distribution than
the originally proposed log-uniform
distribution that ranged from 13 to 64
mm/year (0.5 to 2.5 in./year). The NRC

4 The truncated lognormal distribution is based
on a lognormal distribution with an arithmetic
mean of 41 mm/year (1.6 in./year) and a standard
deviation of 33 mm/year (1.3 in./year). The 5th and
95th percentiles of this lognormal distribution are
approximately 10 and 100 mm/year (0.39 and 3.9
in./year), respectively.

adopted a “truncated” lognormal
distribution between the 5th and 95th
percentiles of the lognormal distribution
to represent reasonable lower and upper
limits for the long-term average deep
percolation rates. The revised
distribution for deep percolation is
consistent with available deep
percolation estimates from Yucca
Mountain, recharge estimates from a
wide range of elevations in central and
southern Nevada, and uncertainty
estimates from a numerical model. The
“truncated” lognormal distribution has
an arithmetic mean of 37 mm/year (1.5
in./year) for the deep percolation rate as
compared to an arithmetic mean of 32
mm/year (1.3 in./year) based on the
range and distribution in the proposed
regulations. Although the upper limit of
the deep percolation rate [i.e., 100 mm/
year (3.9 in./year)] in final regulations is
almost twice the upper limit in the
proposed regulation [i.e., 64 mm/year
(2.5 in./year)], the deep percolation rates
in the final regulations, on average,
represent only slightly wetter conditions
than what was specified in the proposed
regulations [i.e., arithmetic mean of 37
versus 32 mm/year (1.5 versus 1.3 in./
year)]. Truncation of the lognormal
distribution between 10 and 100 mm/
year (0.39 and 3.9 in./year) results in
reasonable lower and upper limits for
the long-term average deep percolation
rates. If the lower and upper limits were
extended further, the resulting
arithmetic mean of the distribution
would change very little because of the
decreasing probability of values that
occur at the tails (or extremes) of a
lognormal distribution.

To document more clearly the
technical bases for the proposed range
of long-term-average future deep
percolation rates expected at Yucca
Mountain during the post-10,000 year
period, the NRC conducted additional
detailed climate and infiltration
analyses, which are reported in Stothoff
and Musgrove, “Literature Review and
Analysis: Climate and Infiltration,” San
Antonio, TX: Center for Nuclear Waste
Regulatory Analyses (2006) and Stothoff
and Walter (2007). Stothoff and
Musgrove (2006) provide a
comprehensive review and analysis of
relevant infiltration and recharge
studies that have been conducted for the
Yucca Mountain region, the Death
Valley region, the southern and central
Great Basin of Nevada, and analogous
arid to semi-arid regions in the western
United States and the world. Stothoff
and Walter (2007) describe additional
technical investigations of estimated
precipitation rates and temperatures for
the past 1 million years in the Yucca
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Mountain region based on various
climate proxy data reported in the
literature. Stothoff and Walter (2007)
link these past precipitation and
temperature estimates with a well-
accepted glacial model based on orbital
dynamics to estimate precipitation and
temperature sequences for the next 1
million years. Finally, Stothoff and
Walter (2007) use these future climate
sequences with infiltration relationships
supported by the data described in
Stothoff and Musgrove (2006) and site
observations at Yucca Mountain to
estimate the range of long-term-average
future deep percolation rates at Yucca
Mountain during the post-10,000 year
period.

Contrary to inferences made by the
State of Nevada, the revised distribution
for deep percolation does not use
steady-state hydrology based on annual
average precipitation to estimate deep
percolation. Stothoff and Walter (2007)
considered the time-varying response of
net infiltration to precipitation at time
scales ranging from individual
precipitation events, to decadal-scale
averages, to millennial-scale glacial
stages to derive estimates of long-term-
average deep percolation.

Stothoff and Walter (2007) considered
the response of net infiltration to
climate at approximately 16,000
locations across Yucca Mountain to
derive estimates of long-term-average
deep percolation averaged over the
repository footprint. Uncertainty in each
of the hydraulic and climatic factors
affecting infiltration was considered at
each of the 16,000 locations. Stothoff
and Walter (2007) found that a
lognormal distribution for areal-average
net infiltration reasonably reflects the
effect of the uncertainty in these factors.
Stothoff and Walter (2007) did not use
the INFIL version 2 model developed by
the U.S. Geological Survey (USGS) for
this analysis, nor did they neglect lateral
redistribution of runoff.

The State of Nevada questioned the
appropriateness of using a stationary
hydrologic state to describe plant and
soil characteristics in numerical
modeling and another commenter was
concerned with the assumptions that
the spatial variability of infiltration
remains constant over time. The deep
percolation model described by Stothoff
and Walter (2007) does not use a
stationary description for plant uptake.
It does use a stationary description for
soil characteristics but recognizes that
soil thicknesses and soil texture may
change over a glacial cycle. Stothoff and
Walter (2007) consider the likely
influence of such changes on net
infiltration to be relatively small
compared to the overall uncertainty in

net infiltration. Soil evolution under
glacial conditions will tend to deepen
soil profiles over time and make the soil
texture finer than at the present time,
which would tend to reduce net
infiltration at the end of a long, wetter
glacial interval. Soil cover tends to
erode under interglacial conditions,
which may promote net infiltration
during dry intervals. NRC considers it
reasonable to neglect soil evolution
because soil evolution would tend to
make net infiltration under both glacial
and interglacial climatic states more like
the long-term-average infiltration.
Although soil properties are stationary
in the deep percolation model in
Stothoff and Walter (2007), plant uptake
is not and therefore the spatial
variability of deep percolation in the
model of Stothoff and Walter (2007) is
not constant over time.

NEI commented that the 1-million-
year-average deep percolation rates used
for performance assessments should be
maintained at present-day values
because this would be more
conservative with respect to
groundwater usage for dose calculations
for the RMEL Deep percolation rates in
Yucca Mountain do not affect the
groundwater usage rate of the RMEI for
evaluating compliance with the post-
10,000 year individual protection
standard. Groundwater usage rates at
the location of the RMEI as prescribed
at 10 CFR 63.312(c) are fixed at an
annual water demand of 3.7 million
cubic meters (3,000 acre-feet). DOE
commented that, considering the
analyses by Sharpe ““(Future Climate
Analysis: 10,000 Years to 1,000,000
Years After Present,” Reno, NV: Desert
Research Institute, 2003), the proposed
probability distribution was skewed
towards maximal percolation rates
because the full range of potential
climates was not considered in the
regulation. Stothoff and Walter (2007)
compared net infiltration estimates
using potential future climate sequences
obtained from an independent model
based on site and regional observations
and a global ice volume model, and
sequences obtained from a slightly
modified version of the Sharpe (2003)
model. The Sharpe (2003) model was
modified to update the present-day
climate with site-specific present-day
climate observations from BSC
(“Simulation of Net Infiltration for
Present-Day and Potential Future
Climates,” Las Vegas, NV: Bechtel SAIC
Company, LLC, 2004). The modified
Sharpe model yields an estimate for
long-term-average deep percolation with
a mean value of 44 mm/year (1.7 in./
year) and values of 9.9 and 103 mm/year

(0.39 and 4.1 in./year) at the 5th and
95th percentiles, respectively. The
independent model, which was used to
specify the deep percolation
distribution in the regulation, has a
mean value of 41 mm/year (1.6 in./year)
and values of 10 and 102 mm/year (0.39
and 4.0 in./year) at the 5th and 95th
percentiles, respectively. Because the
two independent climate sequences
consider a wide range of potential
climates yet yield similar infiltration
estimates, the NRC believes the
distribution of deep percolation rates
adopted in the final regulation is not
skewed toward maximal percolation
rates.

Issue 6: Is the NRC guidance
document on uncertainty and analysis
of infiltration and subsurface flow and
transport, intended for Site
Decommissioning Management Plan
(SDMP) sites, applicable to establishing
an appropriate stylized climate scenario
for times beyond 10,000 years at the
potential high-level radioactive waste
(HLW) disposal site at Yucca Mountain?

Comment. One commenter noted
there is no clear indication whether or
how NRC’s existing guidance on
accounting for uncertainty when
establishing infiltration rates has been
applied. Specifically, the commenter
referred to NUREG/CR-6565,
“Uncertainty Analysis of Infiltration
and Subsurface Flow and Transport for
SDMP Sites” (1997).

Response. The guidance presented in
NUREG/CR-6565 is intended to be used
only at SDMP sites. Therefore, NUREG/
CR-6565 is not directly applicable to a
potential high-level waste disposal site.
However, the methods NRC uses to
account for uncertainty in its
independent estimate of infiltration
rates (deep percolation) for both present
and future climatic conditions at Yucca
Mountain encompass and exceed in
sophistication the methods discussed in
NUREG/CR-6565. The technical
methods used by the NRC to account for
uncertainty are discussed in detail
under Issue 5 (What is the range of
estimated present-day deep percolation
rates and the appropriate range of future
deep percolation rates?).

The guidance in NUREG/CR-6565
applies to SDMP sites and recommends
an appropriate level of modeling
sophistication commensurate with the
risk of such sites. This is consistent with
NRC’s general approach of using simple
models for simple sites with low
likelihood of exceeding exposure
criteria, and using increasingly
sophisticated models and requiring
more robust data for more complex sites
that pose potentially greater risks to
public safety. The more detailed
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requirements in Part 63 and the
associated guidance in the YMRP are
appropriate for the site complexity of
Yucca Mountain and for the greater risk
associated with HLW disposal.

For example, NUREG/CR-6565
recommends the use of generic models,
such as Residual Radiation (RESRAD)
and Multimedia Environmental
Pollutant Assessment System (MEPAS),
which simplify the physical system to
reduce computational effort.
Conversely, a site-specific performance
assessment model with all the processes
considered important at Yucca
Mountain is needed to determine if Part
63 performance objectives are met. Both
generic models and site-specific models
are typically run in Monte Carlo mode
to address uncertainty. In addition,
NUREG/CR-6565 provides tables of
generic hydraulic parameter
distributions to use in lieu of site-
specific parameters that are not
typically available for SDMP sites,
whereas the YMRP provides technical
acceptance criteria for data sufficiency
and uncertainty specific to Yucca
Mountain.

Issue 7: To what degree does the
stylized climate scenario depend on
information provided by the USGS?

Comment. One commenter indicated
NRC'’s proposal is unsupportable
because it is based on the past work of
USGS personnel that is the subject of
continuing criminal and civil
investigation because of the apparent
falsification of infiltration data and
associated quality assurance records.

Response. The stylized climate
scenario and deep percolation rate in
the final rule do not depend only on
information provided by the USGS. The
NRC has developed its own model and
has performed independent field
observations and measurements to
support this final rule. In addition, the
NRC has evaluated other regional
information to corroborate its estimates
of percolation under different climate
regimes (Stothoff and Musgrove,
“Literature Review and Analysis:
Climate and Infiltration,” San Antonio,
TX: Center for Nuclear Waste Regulatory
Analyses, 2006).

To address uncertainty in estimates of
net infiltration (and hence, deep
percolation) during future climates,
NRC developed its own independent
climate and net infiltration models.
Some DOE information that NRC judged
to be reasonable from a scientific
perspective was used in the model
inputs. Further, NRC understands that
DOE has reaffirmed the quality of data
used in response to the USGS e-mail
issue investigations. For important
model inputs, NRC independently

collected data to gain confidence in the
model results.

Three of the most important model
inputs are precipitation, soil thickness,
and incident solar energy. For
precipitation, NRC analyzed local and
regional data patterns and developed a
future climate model based on ice core
volumes (Stothoff and Walter, ‘“Long-
Term Average Infiltration at Yucca
Mountain, Nevada: Million-Year
Estimates,” San Antonio, TX: Center for
Nuclear Waste Regulatory Analyses,
2007). NRC climate model results were
compared with indirect observations
such as lake records and glacier
advances in the Sierra Mountains. For
soil thickness, NRC made its own
measurements at the ridges and
hillslopes of Yucca Mountain (Fedors,
“Soil Depths Measured at Yucca
Mountain During Site Visits in 1998,”
Interoffice Note to J. Guttmann,
Washington, DC: Nuclear Regulatory
Commission, January 9, 2007). NRC
used the measurements of soil depth to
gain confidence in its own model for
soil thickness across the Yucca
Mountain area. For the incident solar
energy, which is important for
evaporation in this semi-arid climate,
NRC independently developed its own
energy model from the general literature
(Stothoff, “BREATH Version 1.1—
Coupled Flow and Energy Transport in
Porous Media: Simulator Description
and User Guide,” Washington, DC:
Nuclear Regulatory Commission, 1995).

Previously, NRC had developed a
bulk bedrock permeability model
(Waiting, et al. “Technical Assessment
of Structural Deformation and
Seismicity at Yucca Mountain, Nevada,’
San Antonio, TX: Center for Nuclear
Waste Regulatory Analyses, 2001) and
performed independent soil
permeability measurements, which
provided a basis to evaluate the
reasonableness of related DOE data
“Infiltration Tabulator for Yucca
Mountain: Bases and Confimation,” San
Antonio, TX: Center for Nuclear Waste
Regulatory Analyses, August, 2008; and
Fedors (Soil Hydraulic Properties
Measured During Site Visits to Yucca
Mountain, Nevada,” Interoffice Note to
E. Peters, Washington, DC: Nuclear
Regulatory Commission, August, 2008).

NRC’s model for estimating net
infiltration is independent of the DOE
model and uses a different
conceptualization. The NRC model is a
physically-based numerical heat and
mass transfer model, which solves the
Richards equation for water flow, with
hourly climatic inputs to determine net
infiltration for a range of climates and
hydraulic property sets. Results from
the heat and mass transfer model are

s

used to develop an abstraction that is
applied to Geographical Information
System (GIS) based inputs covering the
Yucca Mountain area. In addition, a
surface water flow model based on the
kinematic wave equation and linked to
a two-layer infiltration algorithm is used
to develop abstracted results to account
for the effect of runoff and runon. The
DOE model, on the other hand, is based
on a water balance or “‘bucket,”
approach. The DOE model is applied
within a GIS framework and includes
surface water routing.

Irrespective of the USGS matter, NRC
is confident its model for estimating net
infiltration is reasonable, because NRC
has developed its model independent of
DOE and DOE'’s contractors, NRC
performed independent field
observations and measurements, and
NRC evaluated other regional
information to corroborate its estimates
of deep percolation rates under different
climate regimes.

Issue 8: Does NRC'’s specification of a
particular value for deep percolation at
this time limit the consideration of
future scientific information for
changing the specified value?

Comment. One commenter stated that
the specification of an infiltration rate
years before DOE’s license application is
even filed is premature and unwise
given the potential for new models for
infiltration, which will likely have
enhanced spatial and temporal
resolution. Another commenter stated
that if DOE’s climatic analysis and
forecast differ from the deep percolation
rates set in the amended rule, then
NRC'’s specification for deep percolation
should serve as a point of reference in
NRC’s license review proceedings. NRC
license reviewers should be open to the
possibility that other analytical methods
may exist for addressing future climate
changes for such long periods. New
models for climate change may include
consideration of potential future
anthropogenic influences on Yucca
Mountain.

Response. The Commission disagrees
with the commenters. The NRC
recognizes that scientific progress is
expected to continue the understanding
of potential future climate. However, the
intention of the rule is to specify a
reasonable basis for evaluating safety
using current knowledge. Given the
current approach for estimating deep
percolation, it would take a major shift
in scientific understanding for the deep
percolation rates to change significantly.
For example, if future scientific
advances suggest there is a period when
there would be no rainfall in the Yucca
Mountain area for a period of 100,000
years, this would result in a ten percent



10824

Federal Register/Vol.

74, No. 48/Friday, March 13, 2009/Rules and Regulations

change in the long-term average over the
1-million-year period. Such changes are
not expected to significantly change
dose estimates. However, if future
scientific advances show the regulation
is no longer sufficiently protective of
public health and safety and the
environment, NRC would not hesitate to
propose appropriate changes to the
regulations.

Further, if any person believes that
the specification for climate change no
longer provides a reasonable basis for
demonstrating compliance based on
new scientific evidence, they can
petition NRC to amend the rules. In
addition, NRC’s procedural rules enable
any party to an adjudicatory proceeding
to petition that application of a rule be
waived in circumstances when the rule
would not serve the purposes for which
it was adopted [See also response to
Issue 3 under NRC Adoption of EPA
Standards and Response to Issue 7
under Clarification of NRC’s
Implementation of FEPs for the
Performance Assessment for the Period
after 10,000 Years of this document].

Issue 9: Does NRC'’s analytical basis
for its specification of a deep
percolation rate comply with the
Information Quality Act (IQA) and the
associated Office of Management and
Budget (OMB) guidelines?

Comment. The State of Nevada stated
that NRC’s calculations and judgments
did not undergo scientific peer review,
contrary to the IQA and OMB
guidelines. The State asserted that NRC
is overwhelmingly relying on EPA
information and indirectly on EPA’s
contractor documents cited in the
proposed standards.

Response. NRC considers its
calculations and technical bases
supporting the deep percolation
estimates to be consistent with the IQA
and the associated OMB guidelines
concerning peer review. The OMB peer
review guidance applies to “influential
scientific information” that will have a
clear and substantial impact on
important public policies or the private
sector (70 FR 2667; January 14, 2005).
The distribution and range for deep
percolation rates have a limited effect
on repository performance and expected
dose given the nature of the geologic
environment and anticipated
performance of engineered barriers (see
response to Issue 3 under Climate
Change of this document). Specifying
deep percolation assumptions in NRC
regulations limits unbounded
speculation concerning a narrow and
discrete aspect of the overall
performance assessment. Doing so does
not determine either how DOE will
apply that range of rates over the entire

repository horizon or DOE’s related
analysis of the consequences for
repository performance, much less
constrain an NRC conclusion with
respect to the acceptability of a potential
application. Consequently, NRC does
not consider its specification of the deep
percolation rates or the data supporting
it to be influential scientific information
within the meaning of the OMB
guidance.

As discussed in relation to Climate
Change issues 1 through 7 of this
document, NRC’s estimates of deep
percolation are appropriate and well-
supported. Based on public comment,
the NRC has revised its specification for
deep percolation values and provided
additional clarification for the basis of
the range of values (see Climate Change
responses in this document). Further,
these values are independent of any
work or information provided by EPA or
its contractors. With respect to the basis
for the deep percolation rates, the NRC
is not, as asserted by the State of
Nevada, “overwhelmingly relying on
EPA information, including EPA’s
contractor documents” in its
calculations and judgments when the
responsibility rests with NRC.

4. Use of Current Dosimetry

Issue 1:1s the specification for using
current methods of dosimetry and
updated models for calculating potential
radiation exposures sufficiently clear?

Comment. DOE commented that the
proposed approach for using current
methods for dosimetry and updated
models for dose calculations should be
clarified in two specific areas. First, the
definition for “weighting factor” in the
proposed regulation refers only to the
tissue weighting factors provided in
Appendix A of EPA’s proposed
standards and does not directly identify
the radiation weighting factors also
included in Appendix A. This
definition should be expanded to
include the radiation weighting factors
specified in EPA’s proposed standards.
Second, Federal Guidance Report 13 is
the current guidance report for
estimating radiation doses; however,
this report considers a slightly different
set of organs than those included by
EPA in Table A.2 (70 FR 49063), which
represents the most current
recommendations from the International
Commission on Radiological Protection
(ICRP). Clarification is needed on using
current dosimetry methods because of
the potential for differences in the list
of organs considered in a particular
method. Additionally, DOE suggested
that one potential solution was for NRC
to simply require that the calculation of
doses be consistent with ICRP 60/72

methodology, use current scientific
methods, and not provide any specific
values in the regulation.

Response. The definition for
“weighting factor” for an organ or tissue
in the proposed regulation states that
“the values” in Appendix A of 40 CFR
Part 197 are to be used for calculating
the effective dose equivalent. This
statement was intended to indicate that
all the values in Appendix A (weighting
factors for both radiation and for an
organ or tissue) are to be used for
calculating the effective dose
equivalent. The Commission no longer
considers it necessary to add a
definition of the weighting factor in
order to implement the values in
Appendix A. Instead, the Commission
clarifies the “implementation” of total
effective dose equivalent (TEDE),
specifically, the manner in which the
values in Appendix A are to be used in
dose calculations. The new text on the
implementation of TEDE now states that
the radiation and organ or tissue
weighting factors in Appendix A are to
be used in calculating the effective dose
equivalent. Implementation of TEDE
appears in the concepts section of
Subpart E (Technical Criteria) in Part
63. Based on the added text on
implementation of TEDE, the proposed
definition for weighting factor is no
longer necessary and has been removed
in the final regulation.

The Commission is aware that as
dosimetry methods have advanced,
additional organs have been considered
in determining weighting factors and
thus, there are differences in the lists of
organs used in specific methods for
estimating dose. The intent of the
standards and regulations is to provide
an approach for using currently
accepted dosimetry methods and
updated models for estimating radiation
exposures and not for fixing a list of
organs or tissues. The Commission
considers currently accepted dosimetry
methods to include those incorporated
by EPA into federal radiation guidance
as well as those included in 40 CFR Part
197, Appendix A. The Commission
recognizes that the information
presently available from consensus
scientific organizations on newer
dosimetric models (e.g., tabulations of
calculated dose coefficients) differ for
internal dose estimation relative to
external dose estimation. Given this
circumstance, use of external dosimetry
methods in existing federal radiation
guidance, Federal Guidance Report No.
12 (EPA, 1993), in combination with the
more current internal dosimetry
methods consistent with 40 CFR Part
197, Appendix A, is an acceptable
approach for calculating TEDE.



Federal Register/Vol.

74, No. 48/Friday, March 13, 2009/Rules and Regulations

10825

Whatever dosimetry method is used to
estimate dose, it is expected that the
calculation will consider the list of
organs or tissues appropriate to that
specific method. One way to clarify this
issue would be to adopt the DOE
suggestion to merely require that the
calculation of doses be consistent with
ICRP 60/72 methodology and use
current scientific methods, and not
provide any specific values in the
regulation. Appendix A of the EPA
Standards (73 FR 61256; October 15,
2008) allows NRC to permit DOE to use
revised weighting factors as updates are
made in the future when these factors
have been issued by a consensus of
scientific organizations and
incorporated by EPA into Federal
radiation guidance. Rather than adopt
the DOE suggestion that includes a
reference to a specific methodology, the
Commission considers it more
appropriate to add text on implementing
TEDE to:

(1) Clarify that whatever methodology
is adopted the weighting factors used in
the calculation of dose are to be
appropriate to the specific method;

(2) Continue to refer to the values
provided in Appendix A of the
standards as the values that are
presently considered to be current and
appropriate; and

(3) Prescribe the basis how DOE may
be allowed to use newer methods and
models.

Thus, the regulations provide a
consistency between the requirements
for dose calculations and the scientific
models and methodologies for
calculating dose as scientific knowledge
improves. Additionally, NRC’s
Regulatory Issue Summary 2003-04,
“Use of the Effective Dose Equivalent in
Place of the Deep Dose Equivalent in
Dose Assessments,” provides further
information on this topic.

The implementation of TEDE is
applicable in the context of dose
calculations performed to demonstrate
compliance with the requirements for a
potential reEository at Yucca Mountain.

Issue 2: Should the definition for
TEDE include clarification regarding
how operational doses to workers are to
be calculated?

Comment. DOE commented that the
definition of TEDE should clarify that
assessing (monitoring) external
exposure to workers during operations
should use the deep-dose equivalent,
whereas, potential external doses to
workers in the future should be
calculated using an effective dose
equivalent. This clarification is
necessary to resolve potential
inconsistencies in the application of
dose calculations between Parts 20 (i.e.,

monitored doses) and 63 (calculated
doses).

Response. Clarification regarding the
monitoring of doses versus calculation
of doses is essentially an issue of
implementation of TEDE and is not one
of redefining the term itself. Therefore,
NRC is adding a separate discussion
regarding implementation of TEDE in
the concepts section of Subpart E
(Technical Criteria) in Part 63 to provide
the necessary clarification rather than
modifying the definition of TEDE. The
NRC is also revising the definition for
TEDE in Part 63 to be consistent with
the definition for TEDE in Part 20 to
further clarify this is an issue of
implementation of TEDE and not the
definition of TEDE.

As correctly stated in the comment,
the deep-dose equivalent is an approach
used for measuring external doses in the
field, as is often done for demonstrating
compliance with occupational
exposures. The new text on
implementation of TEDE clarifies that:

(1) When the external exposure is
determined by measurement with an
external personal monitoring device, the
deep dose equivalent is to be used
instead of the effective dose equivalent,
unless the effective dose equivalent is
determined by a dosimetry method
approved by the NRC;

(2) The assigned deep-dose equivalent
must be for the part of the body
receiving the highest exposure; and

(3) The assigned shallow-dose
equivalent must be the dose averaged
over the contiguous 10 square
centimeters of skin receiving the highest
exposure.

The added text on implementation of
TEDE provides the necessary
clarification on how the deep-dose
equivalent is to be used in determining
compliance with the regulations for
Yucca Mountain. Additionally, NRC’s
Regulatory Issue Summary 200304,
“Use of the Effective Dose Equivalent in
Place of the Deep Dose Equivalent in
Dose Assessments,” provides further
information on this topic.

5. Comments Beyond the Scope of This
Rulemaking

Some commenters submitted
comments which are beyond the scope
of this rulemaking as described in NRC’s
notice of proposed rulemaking. NRC
responds to some of the concerns raised
below. In addition, the State of Nevada
requested that comments viewed as
being beyond the scope of the
rulemaking be considered as a petition
for rulemaking. The State is familiar
with NRC’s process for considering
petitions for rulemaking which is
initiated by submittal of a petition

under 10 CFR 2.802 which meets the
criteria of 10 CFR 2.802(c).

Issue 1: Were intergovernmental
meetings concerning the proposed EPA
standards inappropriate?

Comment. The State of Nevada and
some other commenters suggested that
non-public intergovernmental meetings
at which EPA’s proposed standards
were discussed were somehow
inappropriate and cast a cloud on EPA
and NRC rules. These commenters cite
no laws nor regulations barring such
discussions but nevertheless assume
that such meetings should not have
taken place.

Response. In the Nuclear Waste Policy
Act of 1982, as amended (NWPA),
Congress recognized the responsibility
of the Federal Government to provide
for the permanent disposal of HLW and
spent nuclear fuel in order to protect
public health and safety and the
environment. Congress, in the NWPA
and later in the EnPA, charged EPA and
NRC with specific direction for
developing standards and regulations
for Yucca Mountain: EPA is to provide
public health and radiation protection
standards; NRC is to provide
implementing regulations for those
standards and is to consider a license
application from DOE for the
construction, operation, and closure of
the repository at a site DOE has found
suitable. It makes little sense for these
agencies to act oblivious to the views of
each other as to how protection of
public health and safety and the
environment with respect to a geologic
repository can best be accomplished. It
is both appropriate and important for
NRC to be able to explain and discuss
its regulatory approach in the context of
the EPA standard with other Federal
agencies. The State, in fact, recognizes
this. In its comments, the State urged
NRC to “convince EPA to adopt a more
reasonable and protective standard.”

Although intergovernmental meetings
are not normally open to the public,
what is important is the fact that no
“secret” decisions resulted from
interagency discussions. Both the EPA’s
proposed standards and NRC’s proposed
regulations, including their rationale,
were provided to the public for
comment. After careful consideration of
the public comments, both EPA and
NRC have explained and documented
their final standards and regulations,
including how public comments were
taken into account. The standards and
regulations will stand or fall on the
basis of the public record on which they
rest, not on the basis of any discussions
that may have taken place while the
standards were being formulated.
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Issue 2: Should NRC provide
additional requirements for defense-in-
depth?

Comment. The State of Nevada
believes that a meaningful defense-in-
depth standard is missing from the NRC
rule. The State also suggested that a
requirement pertaining to the expected
performance of natural barriers would
offer an essential protective feature for
coping with early waste package failure
(noting that the International Atomic
Energy Agency (IAEA) has suggested
that “overall performance of the
geologic disposal system shall not be
unduly dependent on a single barrier or
function”).

Response. The Commission considers
the approach for multiple barriers and
defense-in-depth in Part 63 appropriate
and protective. When NRC issued final
Part 63 on November 2, 2001 (66 FR
55758), the Commission stated the goal
of the current regulations regarding
multiple barriers and defense-in-depth
and explained its reasoning for not
specifying requirements for specific
barriers:

The emphasis should not be on the isolated
performance of individual barriers but rather
on ensuring the repository system is robust,
and is not wholly dependent on a single
barrier. Further, the Commission supports an
approach that would allow DOE to use its
available resources effectively to achieve the
safest repository without unnecessary
constraints imposed by separate, additional
subsystem performance requirements.

It is also important to remember that part
63 requires DOE to carry out a performance
confirmation program to provide further
confidence that barriers important to waste
isolation will continue to perform as
expected (66 FR 55758).

The court addressed this same issue in
Nevada’s suit challenging the Part 63
rule:

Specifically, Nevada contests NRC’s use of
defense-in-depth at the proposed Yucca
Mountain repository through an overall
system performance assessment rather than
using the approach of its older regulations,
which approach tests the individual
performance of the repository’s ‘system
elements.” * * * In light of NRC’s detailed
analysis supporting its decision to evaluate
the performance of the Yucca Mountain
repository based on the barrier system’s
overall performance, we believe that it
adequately explained its change in course.

* * * Accordingly, we conclude that NRC
acted neither arbitrarily nor capriciously in
rejecting part 60’s subsystem performance
approach in favor of the overall performance
approach. NEI v. EPA; 373 F.3d 1251, 1295—
97

(DC Cir. 2004).
Issue 3: Should NRC disabuse EPA of

its mistaken impression that there is
some significant difference between

“reasonable assurance” and “‘reasonable
expectation?”’

Comment. The State of Nevada
asserted that NRC must disabuse EPA of
its mistaken impression that there is
some significant difference between the
term ‘‘reasonable assurance” and the
term ‘“‘reasonable expectation.”

Response. As noted by the State, NRC
and the State have already agreed that
the two terms are substantially
identical, see NEIv. EPA; 373 F.3d
1251, 1301 (D.C. Cir. 2004).

Issue 4: Should NRC prohibit DOE
from relying on drip shields that may be
installed in the distant future (e.g., 300
years from now)?

Comment. The State of Nevada
expressed concern that drip shields
could be scheduled for installation
many years in the future and, thus, there
is no real guarantee that this safety
feature will actually be installed. There
is no reliable way to commit future
decision-makers on this point.
Therefore, NRC should not allow DOE
to rely on the drip shields in
demonstrating compliance with the
post-closure performance objectives.

Response. DOE must apply to NRC for
authorization to build the proposed
repository. Under NRC’s regulations,
DOE must show, among other things,
that its proposal will comply with
specified performance objectives for the
geologic repository after permanent
closure. On June 3, 2008, DOE
submitted a license application to NRC
for authorization to construct a
repository at Yucca Mountain. The NRC
staff will evaluate whether DOE’s
proposed design, including reliance on
any specific design feature or
component of the engineered barrier
system as described in the application,
succeeds in making the required
demonstration.

The NRC staff will then document its
assessment in a Safety Evaluation
Report. If the NRC staff recommends
that NRC authorize construction, the
staff may specify potential license
conditions, as needed, to provide
reasonable expectation that relevant
performance objectives will be met.
NRC can only assess the need for such
conditions, their reasonableness, and
their potential to be enforced in the
context of DOE’s overall design as
presented in a license application. If
DOE proposes to install drip shields and
if the drip shields are considered
important for waste isolation or
repository performance, the installation
of the drip shield at an appropriate time
would become part of the license
conditions. At a later date, if DOE
proposes not to install the drip shields,
DOE would be obligated to seek specific

regulatory approval in the form of a
license amendment. Any NRC decision
to grant or deny such an amendment
request would be based on NRC’s
independent technical review and
would be subject to a potential hearing
as part of the amendment process.

Issue 5: Should NRC incorporate into
the final rule requirements for
compliance monitoring and measures to
be taken in the event of non-
compliance?

Comment. Some commenters pointed
out that NRC’s proposed rule appears to
be silent with regard to requirements for
compliance monitoring and related
measures to be taken if said monitoring
demonstrates noncompliance with
established standards. The commenters
encouraged NRC to incorporate such
requirements into the final rule.

Response. Part 63 contains
requirements for monitoring up to the
time of permanent closure in Subpart F.
Should the NRC grant the DOE a license
to operate the repository, DOE must also
provide a description of its program for
post-permanent closure monitoring in
its application to amend its license for
permanent closure. See, § 63.51(a)(2).
The commenters’ concerns regarding
further monitoring and related measures
can be considered at that time.

Issue 6: Will adoption of the EPA
standards necessitate revision of the
“S-3” rule?

Comment. The State of Nevada
believes that NRC’s adoption of EPA’s
standards with no added protections
will require NRC to revisit its “S—3"
rule, 10 CFR 51.51, because this rule
currently includes a ““zero-release”
assumption that the long-term effects of
disposing of spent fuel and HLW will be
essentially zero because there would be
no releases that would harm people or
the environment after the repository is
sealed. The State believes that this will
no longer be the case if NRC adopts
EPA’s 3.5 mSv (350 mrem) standard for
the post-10,000 year period.

Response. As explained in the
response to the comment on Issue 1
under NRC Adoption of EPA Standards
of this document, EnPA requires the
Commission to modify its technical
criteria to be consistent with EPA’s
standards for a geologic repository at the
Yucca Mountain site. Moreover, the
question whether the “zero-release”
assumption of the S—3 rule may need to
be revisited in the future is not
presented in this rulemaking
proceeding.
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IV. Summary of Final Revisions
Section 63.2 Definitions

The definition of “performance
assessment”’ is revised to exclude the
limitation of “10,000 years after
disposal,” consistent with EPA’s
modified definition of “performance
assessment.” The definition for ‘‘total
effective dose equivalent” is revised to
be consistent with Part 20.

Section 63.102 Concepts

A discussion of the implementation of
total effective dose equivalent (TEDE) is
added to the concepts section to clarify
how the weighting factors specified in
EPA’s final standards are to be used for
calculating potential exposures.

Section 63.114 Requirements for
Performance Assessment

This section specifies the
requirements for the performance
assessment used to demonstrate
compliance with the postclosure
performance objectives. This section is
revised to conform to EPA’s final
standards that specify what DOE must
consider in the performance assessment
for the period after 10,000 years i.e., the
performance assessment methods
meeting the existing requirements for
the initial 10,000 years are appropriate
and sufficient for the period after 10,000
years.

Section 63.302 Definitions for Subpart
L

The definition for the “period of
geologic stability” is modified,
consistent with EPA’s final standards, to
clarify that this period ends at 1 million
years after disposal.

Section 63.303 Implementation of
Subpart L

This section provides a functional
overview of this subpart. This section is
revised to conform to EPA’s final
standard that specifies for the period
after 10,000 years, the arithmetic mean
of the estimated doses is to be used for
determining compliance.

Section 63.305 Required
Characteristics of the Reference
Biosphere

This section specifies characteristics
of the reference biosphere to be used by
DOE in its performance assessments to
demonstrate compliance with the
postclosure performance objectives
specified at § 63.113. This section is
modified to conform to EPA’s final
standards, which specify the types of
changes DOE must account for in the
performance assessment for the period

after 10,000 years and through the
period of geologic stability.

Section 63.311 Individual Protection
Standard After Permanent Closure

This section specifies the dose limit
for individual protection after
permanent closure for any geologic
repository at the Yucca Mountain site.
This section is modified to conform
with EPA’s final standards for the peak
dose after 10,000 years and through the
period of geologic stability.

Section 63.321 Individual Protection
Standard for Human Intrusion

This section directs DOE to estimate
the dose resulting from a stylized
human intrusion drilling scenario and
specifies the dose limit that any geologic
repository at the Yucca Mountain site
must meet as the result of a hypothetical
human intrusion. This section is
modified to conform with EPA’s final
standards for the peak dose after 10,000
years and through the period of geologic
stability.

Section 63.341 Projections of Peak
Dose

This section has been removed to be
consistent with EPA’s final standards.

Section 63.342 Limits on Performance
Assessments

This section specifies how DOE will
identify and consider features, events,
and processes in the dose assessments
described in Subpart L to Part 63. This
section is modified to conform to EPA’s
final standards that specify the types of
changes DOE must account for in the
performance assessment for the period
after 10,000 years and through the
period of geologic stability. A range and
distribution for deep percolation rates
are specified that DOE must use to
represent the effects of climate change
after 10,000 years and through the
period of geologic stability. These
criteria are substantially the same as
those proposed by EPA and NRC with
the exception of the constraint that
requires DOE to consider, in its
performance assessment, changes to the
elevation of the water table under Yucca
Mountain (i.e., water table rise) from a
seismic event, which is included in the
final regulations.

V. Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not

required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended (AEA), or the
provisions of Title 10 of the Code of
Federal Regulations.

VI. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104—113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this final rule, the NRC
implements site-specific standards
proposed by EPA and developed solely
for application to a proposed geologic
repository for high-level radioactive
waste at Yucca Mountain, Nevada. This
action does not constitute the
establishment of a standard that sets
generally applicable requirements.

VIL Finding of No Significant
Environmental Impact: Availability

Under Section 121(c) of the Nuclear
Waste Policy Act, this final rule does
not require the preparation of an
environmental impact statement under
Section 102(2)(c) of the National
Environmental Policy Act of 1969
(NEPA) or any environmental review
under paragraphs (E) or (F) of Section
102(2) of NEPA.

VIII. Paperwork Reduction Act
Statement

This final rule does not contain new
or amended information collection
requirements subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by OMB, approval number
3150-0199.

Public Protection Notification

NRC may not conduct nor sponsor,
and a person is not required to respond
to, a request for information nor an
information collection requirement,
unless the requesting document
displays a currently valid OMB control
number.

IX. Regulatory Analysis

The Commission has prepared a
regulatory analysis on this regulation.
The analysis examines the costs and
benefits of the alternatives considered
by the Commission, consistent with the
options that are available to NRC in
carrying out the statutory directive of
EnPA. The analysis is available for
inspection in the NRC PDR, Room
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01F21, One White Flint North, 11555
Rockville Pike, Rockville, MD.

X. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 605(b)), the
Commission certifies that this rule does
not have a significant economic impact
on a substantial number of small
entities. This rule affects the licensing of
only one entity, DOE, which does not
fall within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act or the Small
Business Size Standards set out in
regulations issued by the Small
Business Administration at 13 CFR Part
121.

XI. Backfit Analysis

The NRC has determined that the
backfit rule (§§50.109, 70.76, 72.62, or
76.76) does not apply to this final rule
because this amendment does not
involve any provisions that would
impose backfits as defined in the backfit
rule. Therefore, a backfit analysis is not
required.

XII. Congressional Review Act

Under the Congressional Review Act
of 1996, the NRC has determined that
this action is not a major rule and has
verified this determination with the
Office of Information and Regulatory
Affairs of OMB.

List of Subjects in 10 CFR Part 63

Criminal penalties, High-level waste,
Nuclear power plants and reactors,
Reporting and recordkeeping
requirements, Waste treatment and
disposal.

m For the reasons set out in the

preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
552 and 553; the NRC is adopting the
following amendments to 10 CFR Part
63.

PART 63—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN A
GEOLOGIC REPOSITORY AT YUCCA
MOUNTAIN, NEVADA

m 1. The authority citation for part 63
continues to read as follows:

Authority: Secs. 51, 53, 62, 63, 65, 81, 161,
182, 183, 68 Stat. 929, 930, 932, 933, 935,
948, 953, 954, as amended (42 U.S.C. 2071,
2073, 2092, 2093, 2095, 2111, 2201, 2232,
2233); secs. 202, 206, 88 Stat. 1244, 1246 (42
U.S.C. 5842, 5846); secs. 10 and 14, Pub. L.
95-601, 92 Stat. 2951 (42 U.S.C. 2021a and
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 114, 121, Pub. L. 97—
425, 96 Stat. 2213g, 2238, as amended (42

U.S.C. 10134, 10141); and Pub. L. 102—486,
sec. 2902, 106 Stat. 3123 (42 U.S.C. 5851);
sec. 1704, 112 Stat. 2750 (44 U.S.C. 3504
note).

m 2. Section 63.2 is amended by revising
paragraph (1) of the definition of
“performance assessment” and revising
the definition of ““total effective dose
equivalent (TEDE)” to read as follows:

§63.2 Definitions.

* * * * *

Performance assessment means an
analysis that: (1) Identifies the features,
events, processes (except human
intrusion), and sequences of events and
processes (except human intrusion) that
might affect the Yucca Mountain
disposal system and their probabilities
of occurring;

* * * * *

Total effective dose equivalent (TEDE)
means the sum of the effective dose
equivalent (for external exposures) and
the committed effective dose equivalent
(for internal exposures).

* * * * *

m 3. In § 63.102 paragraph (o) is added
to read as follows:

63.102 Concepts.

* * * * *

(o) Implementation of TEDE. When
external exposure is determined by
measurement with an external personal
monitoring device, the deep-dose
equivalent must be used in place of the
effective dose equivalent, unless the
effective dose equivalent is determined
by a dosimetry method approved by the
NRC. The assigned deep-dose
equivalent must be for the part of the
body receiving the highest exposure.
The assigned shallow-dose equivalent
must be the dose averaged over the
contiguous 10 square centimeters of
skin receiving the highest exposure. The
radiation and organ or tissue weighting
factors in Appendix A of 40 CFR part
197 are to be used to calculate TEDE.
After the effective date of this
regulation, the Commission may allow
DOE to use updated factors, which have
been issued by consensus scientific
organizations and incorporated by EPA
into Federal radiation guidance.
Additionally, as scientific models and
methodologies for estimating doses are
updated, DOE may use the most current
and appropriate (e.g., those accepted by
the International Commission on
Radiological Protection) scientific
models and methodologies to calculate
the TEDE. The weighting factors used in
the calculation of TEDE must be
consistent with the methodology used to
perform the calculation.

m 4. Section 63.114 is revised to read as
follows:

63.114 Requirements for performance
assessment.

(a) Any performance assessment used
to demonstrate compliance with
§63.113 for 10,000 years after disposal
must:

(1) Include data related to the geology,
hydrology, and geochemistry (including
disruptive processes and events) of the
Yucca Mountain site, and the
surrounding region to the extent
necessary, and information on the
design of the engineered barrier system
used to define, for 10,000 years after
disposal, parameters and conceptual
models used in the assessment.

(2) Account for uncertainties and
variabilities in parameter values, for
10,000 years after disposal, and provide
for the technical basis for parameter
ranges, probability distributions, or
bounding values used in the
performance assessment.

(3) Consider alternative conceptual
models of features and processes, for
10,000 years after disposal, that are
consistent with available data and
current scientific understanding and
evaluate the effects that alternative
conceptual models have on the
performance of the geologic repository.

(4) Consider only features, events, and
processes consistent with the limits on
performance assessment specified at
§63.342.

(5) Provide the technical basis for
either inclusion or exclusion of specific
features, events, and processes in the
performance assessment. Specific
features, events, and processes must be
evaluated in detail if the magnitude and
time of the resulting radiological
exposures to the reasonably maximally
exposed individual, or radionuclide
releases to the accessible environment,
for 10,000 years after disposal, would be
significantly changed by their omission.

(6) Provide the technical basis for
either inclusion or exclusion of
degradation, deterioration, or alteration
processes of engineered barriers in the
performance assessment, including
those processes that would adversely
affect the performance of natural
barriers. Degradation, deterioration, or
alteration processes of engineered
barriers must be evaluated in detail if
the magnitude and time of the resulting
radiological exposures to the reasonably
maximally exposed individual, or
radionuclide releases to the accessible
environment, for 10,000 years after
disposal, would be significantly
changed by their omission.

(7) Provide the technical basis for
models used to represent the 10,000
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years after disposal in the performance
assessment, such as comparisons made
with outputs of detailed process-level
models and/or empirical observations
(e.g., laboratory testing, field
investigations, and natural analogs).

(b) The performance assessment
methods used to satisfy the
requirements of paragraph (a) of this
section are considered sufficient for the
performance assessment for the period
of time after 10,000 years and through
the period of geologic stability.

m 5.In §63.302, the definition of
“period of geologic stability” is revised
to read as follows:

63.302 Definitions for Subpart L.
* * * * *

Period of geologic stability means the
time during which the variability of
geologic characteristics and their future
behavior in and around the Yucca
Mountain site can be bounded, that is,
they can be projected within a
reasonable range of possibilities. This
period is defined to end at 1 million

years after disposal.
* * * * *

W 6. Section 63.303 is revised to read as
follows:

63.303 Implementation of Subpart L.

(a) Compliance is based upon the
arithmetic mean of the projected doses
from DOE’s performance assessments
for the period within 1 million years
after disposal, with:

(1) Sections 63.311(a)(1) and
63.311(a)(2); and

(2) Sections 63.321(b)(1), 63.321(b)(2),
and 63.331, if performance assessment
is used to demonstrate compliance with
either or both of these sections.

m 7. Section 63.305, paragraph (c) is
revised to read as follows:

63.305 Required characteristics of the
reference biosphere.
* * * * *

(c) DOE must vary factors related to
the geology, hydrology, and climate
based upon cautious, but reasonable
assumptions of the changes in these
factors that could affect the Yucca
Mountain disposal system during the
period of geologic stability, consistent
with the requirements for performance

assessments specified at § 63.342.
* * * * *

m 8. Section 63.311 is revised to read as
follows:

§63.311 Individual protection standard
after permanent closure.

(a) DOE must demonstrate, using
performance assessment, that there is a
reasonable expectation that the

reasonably maximally exposed
individual receives no more than the
following annual dose from releases
from the undisturbed Yucca Mountain
disposal system:

(1) 0.15 mSv (15 mrem) for 10,000
years following disposal; and

(2) 1.0 mSv (100 mrem) after 10,000
years, but within the period of geologic
stability.

(b) DOE’s performance assessment
must include all potential pathways of
radionuclide transport and exposure.

m 9. Section 63.321 is revised to read as
follows:

§63.321 Individual protection standard for
human intrusion.

(a) DOE must determine the earliest
time after disposal that the waste
package would degrade sufficiently that
a human intrusion (see §63.322) could
occur without recognition by the
drillers.

(b) DOE must demonstrate that there
is a reasonable expectation that the
reasonably maximally exposed
individual receives, as a result of the
human intrusion, no more than the
following annual dose:

(1) 0.15 mSv (15 mrem) for 10,000
years following disposal; and

(2) 1.0 mSv (100 mrem) after 10,000
years, but within the period of geologic
stability.

(c) DOE’s analysis must include all
potential environmental pathways of
radionuclide transport and exposure,
subject to the requirements of § 63.322.

§63.341

m 10. Section 63.341 is removed.
m 11. Section 63.342 is revised to read
as follows:

[Removed]

§63.342 Limits on performance
assessments.

(a) DOE’s performance assessments
conducted to show compliance with
§§63.311(a)(1), 63.321(b)(1), and 63.331
shall not include consideration of very
unlikely features, events, or processes,
i.e., those that are estimated to have less
than one chance in 100,000,000 per year
of occurring. In addition, DOE’s
performance assessments need not
evaluate the impacts resulting from any
features, events, and processes or
sequences of events and processes with
a higher chance of occurring if the
results of the performance assessments
would not be changed significantly in
the initial 10,000-year period after
disposal.

(b) For performance assessments
conducted to show compliance with
§§63.321(b)(1) and 63.331, DOE’s
performance assessments shall exclude
the unlikely features, events, and

processes, or sequences of events and
processes, i.e., those that are estimated
to have less than one chance in 100,000
per year of occurring and at least one
chance in 100,000,000 per year of
occurring.

(c) For performance assessments
conducted to show compliance with
§§63.311(a)(2) and 63.321(b)(2), DOE’s
performance assessments shall project
the continued effects of the features,
events, and processes included in
paragraph (a) of this section beyond the
10,000-year post-disposal period
through the period of geologic stability.
DOE must evaluate all of the features,
events, or processes included in
paragraph (a) of this section, and also:

(1) DOE must assess the effects of
seismic and igneous activity scenarios,
subject to the probability limits in
paragraph (a) of this section for very
unlikely features, events, and processes,
or sequences of events and processes.
Performance assessments conducted to
show compliance with §63.321(b)(2) are
also subject to the probability limits in
paragraph (b) of this section for unlikely
features, events, and processes, or
sequences of events and processes.

(1) The seismic analysis may be
limited to the effects caused by damage
to the drifts in the repository, failure of
the waste packages, and changes in the
elevation of the water table under Yucca
Mountain (i.e., the magnitude of the
water table rise under Yucca Mountain).

(ii) The igneous activity analysis may
be limited to the effects of a volcanic
event directly intersecting the
repository. The igneous event may be
limited to that causing damage to the
waste packages directly, causing
releases of radionuclides to the
biosphere, atmosphere, or ground water.

(2) DOE must assess the effects of
climate change. The climate change
analysis may be limited to the effects of
increased water flow through the
repository as a result of climate change,
and the resulting transport and release
of radionuclides to the accessible
environment. The nature and degree of
climate change may be represented by
constant-in-time climate conditions.
The analysis may commence at 10,000
years after disposal and shall extend
through the period of geologic stability.
The constant-in-time values to be used
to represent climate change are to be the
spatial average of the deep percolation
rate within the area bounded by the
repository footprint. The constant-in-
time deep percolation rates to be used
to represent climate change shall be
based on a lognormal distribution with
an arithmetic mean of 41 mm/year (1.6
in./year) and a standard deviation of 33
mm/year (1.3 in./year). The lognormal
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distribution is to be truncated so that
the deep percolation rates vary between
10 and 100 mm/year (0.39 and 3.9 in./
year).

(3) DOE must assess the effects of
general corrosion on engineered
barriers. DOE may use a constant
representative corrosion rate throughout
the period of geologic stability or a
distribution of corrosion rates correlated
to other repository parameters.

Dated at Rockville, Maryland, this 9th day
of March 2009.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. E9-5448 Filed 3—12-09; 8:45 am]|
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY

10 CFR Part 436
RIN 1904-AB68

Federal Procurement of Energy
Efficient Products

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Energy (DOE) today publishes a final
rule to promote Federal procurement of
energy-efficient products. The final rule
establishes guidelines for Federal
agencies regarding the implementation
of amendments to the National Energy
Conservation Policy Act (NECPA) that
require Federal agencies to procure
ENERGY STAR qualified and Federal
Energy Management Program (FEMP)
designated products in procurements
involving energy consuming products
and systems. Today’s final rule includes
changes in response to comments
received on the notice of proposed
rulemaking published June 19, 2007.
Most notably, today’s final rule does not
establish a reporting requirement, as
initially proposed, for federal agencies
under procurement requirement of
NECPA.

DATES: This rule is effective April 13,
2009.

FOR FURTHER INFORMATION CONTACT: For
technical issues contact Mr. Cyrus
Nasseri, U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, Federal Energy
Management Program, EE-2L, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
9138, e-mail: cyrus.nasseri@ee.doe.gov.
For legal issues contact Mr. Chris
Calamita, U.S. Department of Energy,

Office of the General Counsel, Forrestal
Building, GC-72, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9507, e-mail:
Christopher.Calamita@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction and Background
A. The Energy Policy Act of 2005
B. ENERGY STAR Qualified and FEMP
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I. Introduction and Background

A. The Energy Policy Act of 2005

The Energy Policy Act of 2005
(EPACT 2005) (Pub. L. 109-58; August
8, 2005), amended Part 3 of title V of
NECPA (42 U.S.C. 8251-8259) by
adding section 553. Section 553 of
NECPA requires each Federal agency to
procure ENERGY STAR qualified or
FEMP designated products, unless the
head of the agency determines in
writing that a statutory exception
applies. (42 U.S.C. 8259b(b)) Section
553 of NECPA was further amended by
section 525 of the Energy Independence
and Security Act of 2007 (Pub. L. 140-
110; December 19, 2007) to clarify that
the procurement requirement applies to
the procurement of a product in a
category covered by the Energy Star
program or the FEMP program for
designated products. (42 U.S.C.
8259b(b)(1)) Further, each Federal
agency is required to incorporate into
the specifications of all procurements
involving energy consuming products
and systems, and into the factors for
evaluation of offers received for such
procurements, criteria for energy

efficiency that are consistent with the
criteria used for rating ENERGY STAR
qualified products and for rating FEMP
designated products. (42 U.S.C.
8259b(b)(3))

Section 553 also requires that all
inventories or listings of products
operated and maintained by the General
Services Administration (GSA) and the
Defense Logistics Agency (DLA) clearly
identify and prominently display
ENERGY STAR qualified and FEMP
designated products in any listing or
inventory of products, and it requires
GSA and DLA to supply only ENERGY
STAR qualified and FEMP designated
products in all covered product
categories, except in cases in which the
head of the agency ordering a product
specifies in writing that an exception
applies. (42 U.S.C. 8259b(c))

Section 553 of NECPA contains two
exceptions to the requirement to
procure only ENERGY STAR qualified
and FEMP designated products, and it
excludes a specific category of energy
consuming products from coverage.

A procurement may be excepted if the
head of an agency finds in writing that
either: (1) An ENERGY STAR qualified
product or FEMP designated product is
not cost-effective over the life of the
product taking energy cost savings into
account; or (2) no ENERGY STAR
qualified product or FEMP designated
product is reasonably available that
meets the functional requirements of the
agency. (42 U.S.C. 8259b(b)(2)) In
addition, section 553 excludes from the
definition of products subject to these
requirements any energy consuming
product or system designed or procured
for combat or combat-related missions.
(42 U.S.C. 8259b(a)(5))

The subsection entitled
“REGULATIONS,” section 553(f) of
NECPA, directs the Secretary of Energy
to issue guidelines to carry out the
statute. (42 U.S.C. 8259b(f)) NECPA
section 553 imposes procurement
requirements on agencies and additional
requirements on GSA and DLA. DOE
does not need to issue regulations to
implement those statutory requirements.
Moreover, DOE does not have the
authority to change by regulation the
statutory procurement requirements that
are applicable to agencies or the
additional requirements that govern
GSA and DLA.

Consistent with the direction
provided in section 553(f), today’s final
rule amends 10 CFR part 436, Federal
Energy Management and Planning
Programs, to establish guidelines for
Federal agencies on compliance with
section 553.
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B. ENERGY STAR Qualified and FEMP
Designated Products

In 1992, the United States
Environmental Protection Agency (EPA)
introduced ENERGY STAR as a
voluntary labeling program designed to
identify and promote energy efficient
products, in part, to reduce greenhouse
gas emissions.

In response to Executive Order 12902,
“Energy Efficiency and Water
Conservation at Federal Facilities,” (59
FR 11463; March 8, 1994) twenty-two
federal agencies signed an agreement in
1994 to shift their purchasing of energy-
using products to the best 25% of
models on the market. Products that
were labeled with the ENERGY STAR
logo met this requirement. The
Department of Energy’s Federal Energy
Management Program (FEMP) provided
additional guidance to Federal agencies
to identify efficient products not
covered by the ENERGY STAR program,
i.e., FEMP designated products.

In 1999, the partnership between EPA
and DOE was furthered by Executive
Order 13123, “Greening the Government
Through Efficient Energy Management,”
which directed EPA and DOE to
expedite the process of designating
products as ENERGY STAR qualified
and to merge their efficiency rating
procedures. 64 FR 30851; June 8, 1999.
Executive Order 13123 was replaced
with Executive Order 13423,
“Strengthening Federal Environmental,
Energy, and Transportation
Management,” which requires, among
other things, that in acquisitions of
goods and services Federal agencies use
sustainable environmental practices,
including acquisition of bio-based,
environmentally preferable, energy-
efficient, water-efficient, and recycled-
content products. 72 FR 3919; January
26, 2007.

In EPACT 2005, Congress established
statutory parameters for the ENERGY
STAR program. (42 U.S.C. 6294a) The
statute prescribes the program duties of
the Administrator of EPA and the
Secretary of Energy; requires the
solicitation of public comment before an
ENERGY STAR product category,
specification or criterion is established
or revised; and establishes a lead time
before a new or significant revision of a
product category, specification, or
criterion may become effective.

EPACT 2005 also reaffirmed the
authority of the Federal Energy
Management Program to identify a
product as being ‘“among the highest 25
percent of equivalent products for
energy efficiency.” (42 U.S.C.
8259b(a)(4))

Currently, ENERGY STAR qualified
and FEMP designated products cover 62
types of products in the following
categories: (1) Lighting; (2) commercial
and industrial equipment; (3) food
service equipment; (4) office equipment;
(5) home electronics; (6) appliances; (7)
residential equipment; (8) plumbing;
and (9) construction products. ENERGY
STAR qualified and FEMP designated
products have been determined to be
life-cycle cost-effective in normal usage.
However, purchasers are encouraged to
evaluate products according to their
specific applications and circumstances.
Life-cycle cost calculators for many of
the ENERGY STAR qualified and FEMP
designated products can be accessed
at:http://www.eere.energy.gov/femp/
procurement/eep _eccalculators.html.

C. Proposed Rule

As discussed above, NECPA section
553(f), entitled “REGULATIONS,”
directs DOE to issue guidelines to carry
out the section. (42 U.S.C. 8259b(e)) On
June 19, 2007, DOE published a notice
of proposed rulemaking that proposed a
reporting requirement to track agency
compliance with the procurement
requirements established in section 553
of NECPA. 72 FR 33696; June 19, 2007.
DOE also published draft guidance to
assist Federal agencies in complying
with the procurement requirements
established in section 553.

NECPA section 553 applies to the
procurement of energy consuming
products. Section 553 defines “product”
as excluding energy consuming
products or systems designed or
procured for combat or combat-related
missions. (42 U.S.C. 8259b(a)(5)) For the
purpose of the reporting requirement,
the proposed rule relied on the term
“covered product,” i.e., a product or
system that is in a category covered by
the ENERGY STAR or FEMP program.
Covered products are those energy
consuming products that the ENERGY
STAR or FEMP programs determined to
hold the greatest promise for energy
savings. Within these product
categories, there is typically a broad
range of life-cycle costs associated with
the products. ENERGY STAR and FEMP
identify those products with lower life-
cycle costs for federal buyers. Both
programs will continue to review
market trends and product availability,
and may determine that additional
products should be added to the list of
covered products.

Section 553(a)(1) specifies a definition
of agency that includes an agency under
any branch of the Government
(including a congressional agency). (42
U.S.C. 8259b(a)(1)) The proposed rule
defined “agency” consistent with the

definition contained in Title 5 of the
United States Code, which essentially
limits the term “agency” to those under
the Executive Branch. (5 U.S.C. 551(1))
DOE initially determined that the
inclusion of non-Executive Branch
agencies under the definition in section
553(a)(1) of NECPA was inappropriate
for a regulation promulgated by DOE
given DOE’s authority. 72 FR 33697.
Moreover, the definition of “agency” in
5 U.S.C. 551(1) is incorporated by
reference into subchapter I1I, Federal
Energy Initiative, of Chapter 91 of Title
42 of the United States Code, which
includes section 553. DOE noted that
the other branches of the Government
may, at their discretion, rely on DOE’s
regulation and guidance in
implementing section 553.

As stated above, section 553 of
NECPA contains two exceptions to the
requirement to procure only ENERGY
STAR qualified and FEMP designated
products. In order to track exceptions,
DOE proposed reporting requirements to
track the exception findings made by
agency heads. DOE initially determined
that information regarding the
procurement of products for which an
exception was necessary would help
DOE and EPA determine if there is a
need for revisions to ENERGY STAR
qualified or FEMP designated products.
DOE has determined that existing
reporting and tracking mechanisms
provide an adequate means to collect
and analyze information regarding
agency procurement of these products.

D. Draft Guidance

In the preamble to the proposed rule,
DOE provided draft guidance on
compliance with the procurement
requirements set forth in section 553 of
NECPA. As discussed previously in this
document, section 553(b) requires that
when agencies procure energy
consuming products, either directly or
through part of a larger contract (e.g.,
construction, renovation, and service or
maintenance contracts) that they
procure either an ENERGY STAR
qualified product or a FEMP designated
product. (42 U.S.C. 8259b(b)(1)) Section
553(c) requires GSA and DLA to clearly
identify and prominently display
ENERGY STAR qualified and FEMP
designated products in any inventory or
listing of products by these agencies and
that they supply only ENERGY STAR
qualified and FEMP designated
products when appropriate. (42 U.S.C.
8259b(c))

DOE encourages agencies other than
GSA and DLA that operate procurement
ordering systems to achieve the goals of
section 553.



10832

Federal Register/Vol.

74, No. 48/Friday, March 13, 2009/Rules and Regulations

Comments were received on the draft
guidance provided in the notice of
proposed rulemaking. The discussion
below responds to those comments and
provides guidance for Federal agencies
in complying with section 553.

II. Discussion of Comments and the
Final Rule

Today’s final rule contains a number
of changes from the proposed rule. Most
significantly, the final rule does not
include a reporting requirement. The
changes are discussed below.

DOE received thirteen comments in
response to the notice of proposed
rulemaking. The comments covered the
following topics: Definition of products
covered under the rule—specifically,
whether a product must itself be
“energy consuming” to be considered a
“covered product”’; reporting of
exceptions granted by each agency;
responsibilities of agencies to define
procedures to comply with NECPA
section 553 requirements; and criteria
determining whether a product meets
the requirement of “Energy Star-
qualified or FEMP-designated.” DOE
received several comments in support of
the proposed rule.

A. Definition of “Covered Product”

Several commenters raised issues
concerning the definition of covered
product. (See comments from Single Ply
Roofing Industry, Duro-Last Roofing,
Information Technology Industry
Council, Chemical Fabrics & Film
Association, Inc., Sika Sarnafil, Inc.)
Commenters suggested that the
definition of “covered product” be
expanded to include all products for
which an ENERGY STAR qualification
or a FEMP designation is established.

Discussion of the term “product” in
the preamble of the notice of proposed
rulemaking was in the context of
“energy consuming” products. 72 FR
33697; June 19, 2007. However, in the
proposed regulatory text, “‘covered
product” was defined more broadly as
““a product that is of a category for
which an ENERGY STAR qualification
or FEMP designation is established.”
The ENERGY STAR categories cover
products that do not consume energy,
such as windows and roofing materials.

DOE is maintaining the definition of
“covered product” as in the proposed
regulatory text. The definition of
“covered product” for the purpose of
the regulation includes any product that
is of a category for which an ENERGY
STAR qualification or FEMP
designation is established. However, the
statutory procurement requirements
apply only to the procurement of
products as set forth in section 553 of

NECPA. (42 U.S.C. 8259b) As noted
above, section 553 of NECPA, as
recently amended, specifies that the
requirement applies to the procurement
of an energy consuming product in a
product category covered by the Energy
Star Program or the FEMP program for
designating products. (42 U.S.C.
8259b(b)(1)) The definition of “covered
product” established in today’s final
rule clarifies that the requirements
under section 553 of NECPA apply only
with regard to energy consuming
products that are of a product category
covered by the Energy Star Program or
the FEMP program for designating
products.

The Information Technology Industry
Council stated that it was unclear what
the term “‘category’” meant in the
definition of covered product. The
ENERGY STAR and FEMP programs
apply to specified types of products, i.e.,
categories. A listing of the product
categories covered by the ENERGY
STAR program can be found at http://
www.energystar.gov/
index.cfm?fuseaction=find_a product.

Currently, there is no companion list
of FEMP designated products, but the
FEMP specifications for energy
efficiency products are located at
http://www.eere.energy.gov/femp/
procurement/eep requirements.html.

B. Reporting Agency Exceptions to the
Procurement Requirement

Several comments were received
regarding the perceived burdens of
requiring agencies to report information
regarding the finding of an exception
under section 553(b)(2) of NECPA. (See
comments from Office of Federal
Environmental Executive; Department
of Justice; Department of Commerce).
These commenters indicated that the
reporting requirement included in the
notice of proposed rulemaking would be
unduly burdensome on agencies.

DOE recognizes that there are several
existing reporting requirements through
which DOE can obtain information on
exceptions found under section 533 of
NECPA, without the need to establish a
separate reporting requirement through
regulation. Specifically, Federal
agencies are currently required to
provide information for DOE’s annual
report on energy use and the Office of
Federal Procurement Policy’s annual
report on green purchasing
requirements. DOE will coordinate with
the Office of Management and Budget to
incorporate information regarding the
finding of exemptions under section 533
of NECPA as part of the data collected
for the these annual reports. By relying
on existing reporting schemes, DOE
avoids any potential redundancy in

reporting requirements for Federal
agencies. Therefore, DOE is not
establishing a reporting requirement in
today’s final rule.

C. Compliance With Section 553

Several comments were received
regarding agency compliance with the
procurement requirements in section
553 of NECPA. Specifically, some of
these comments requested that DOE
establish regulations:

—Establishing requirements for GSA
and DLA to identify energy-efficient
products (comment from Alliance to
Save Energy);

—Specifying how agencies are to
determine the cost-effectiveness of
products for the purpose of an
exception finding (comments from
Office of Federal Environmental
Executive; Information Technologies
Industry Council; and Department of
Veterans Affairs); and

—Providing additional exceptions that
may be available to Federal agencies
(comments from Office of Federal
Environmental Executive and
Department of Veterans Affairs).

As stated above, DOE has determined
that the procurement requirements and
the product listing requirements of
section 553 of NECPA are self-
executing. However, today’s final rule
codifies the guidance provided in the
preamble of the notice of proposed
rulemaking and this document. Placing
the guidance in the Code of Federal
Regulations, agencies should be able to
more readily access the guidance.

With regard to a finding under the
exception provision in section 553(b)(2),
each agency should develop a process
for evaluating its individual product
needs. In the guidance section below,
DOE does provide guidance on how an
agency may evaluate the cost-
effectiveness of a product.

The exception provision in section
553 provides specific criteria for
determining when such an exception
finding can be made. Section 553 does
not include provisions granting
exceptions beyond those enumerated in
that section. While section 553 specifies
that a finding of an exception is to be
made by the head of an agency, agencies
may consider, as appropriate, the
delegation of the exception authority to
other officials within the agency.

D. Definition of Criteria for ENERGY
STAR Qualification or FEMP
Designation

One comment (comment from
Arkansas Lamp Manufacturing) dealt
with the mechanism by which the
ENERGY STAR program determines the
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criteria by which ENERGY STAR
qualified products are identified. This
process is beyond the scope of this
regulation. Moreover, as noted above,
EPACT 2005 established statutory
parameters for the ENERGY STAR
program. (42 U.S.C. 6294a)

Another comment (comment from
Information Technology Industry
Council) dealt with the distinction
between a product meeting the
functional requirements contained in
the technical specifications for ENERGY
STAR products and a product that is
ENERGY STAR qualified. The language
of section 553 of NECPA requires
federal agencies to procure an ENERGY
STAR qualified product; i.e., a product
manufactured by a full participant in
the ENERGY STAR program. (42 U.S.C.
8259b(1)(A)) A product must be
ENERGY STAR qualified to meet the
procurement requirements; functional
performance alone is not sufficient.

E. Supply Source for Excepted
Procurement

One comment (comment from
Alliance to Save Energy) requested that
DOE require the federal supply sources
(GSA and DLA) to verify that customers
had prepared a written exception before
supplying a covered product that is not
ENERGY STAR qualified or FEMP
designated. As discussed above, DOE
does not have the authority to change by
regulation the statutory requirements
that govern GSA and DLA.

II1. DOE Guidance

Section 533(e) of NECPA, titled
“Regulations”, directs DOE to issue
guidelines to carry out the procurement
requirements of that section. As
indicated previously in this document,
DOE is codifying, to the extent practical,
the guidance provided in the preamble
of the notice of proposed rulemaking
and this document. As noted, the
guidance provided in the Code of
Federal Regulations, should be more
readily accessible to agencies, as
opposed to guidance provided only in
the Federal Register.

A. Procurements

Requirements for Federal
procurement are governed, in part, by
the Federal Acquisition Regulation
(FAR). (48 CFR part 1 et seq.). On
November 23, 2007, the FAR
requirements were revised to reflect the
requirements in section 553 of NECPA.
72 FR 65868; Nov. 23, 2007. DOE has
worked closely with members of the
FAR Council to ensure a consistency
between today’s final rule and the
recent FAR revision.

Federal agencies are generally
required to procure an ENERGY STAR
qualified or FEMP designated product
whenever procuring a covered product.
Additionally, products furnished by
contractors while performing at a
federally controlled facility should be
qualified products regardless of whether
the government receives title at the end
of contract performance.

A list of product categories, which
contain ENERGY STAR qualified and
FEMP designed products, is located at
http://www.eere.energy.gov/femp/pdfs/
eep_productfactsheet.pdf.

To identify actual products that are
ENERGY STAR rated, potential
purchasers can go to http://
www.energystar.gov/products.

Currently, there is no companion list
of FEMP designated products, but the
FEMP specifications for energy
efficiency products are located at
http://www.eere.energy.gov/femp/
procurement/eep_requirements.html.

B. Procurement Planning

In addition to establishing
requirements for the actual procurement
of certain products, section 553(b)(3)
directs heads of agencies to incorporate
into the specifications for all
procurements involving covered
products criteria for energy efficiency
that are consistent with the criteria used
to rate ENERGY STAR products and
FEMP designated products. (42 U.S.C.
8259b(b)(3)) This requirement applies to
general specifications, project
specifications, and construction,
renovation and service contracts that
involve the procurement of covered
products. Agencies should consider this
requirement to apply to:

e Design, design/build, renovation,
retrofit and services contracts; facility
maintenance and operations contracts;
as well as energy savings performance
contracts and utility energy service
contracts.

o Ifapplicable, lease agreements for
buildings or equipment, including
build-to-lease contracts, such as those
used to implement the Military Housing
Privatization Initiative.

Further, agencies should require the
procurement of ENERGY STAR and
FEMP designated products in new
service contracts and other existing
service contracts as they are recompeted
and should, to the extent possible,
incorporate such requirements and
preferences into existing contracts as
they are modified or extended through
options.

As directed by section 553(b)(3),
Federal agencies should include criteria
for energy efficiency that are consistent
with the criteria used for rating

qualified products in the factors for the
evaluation of:

o Offers received for procurements
involving covered products, and

e Offers received for construction,
renovation, and services contracts that
include provisions for covered products.

Agencies should notify their vendors
of the Federal requirements for energy
efficient purchasing.

Guidance is available for developing
model contract language for contracts
which involve covered products. Model
contract language for all ENERGY STAR
qualified and FEMP designated
products can be found at http://
www.eere.energy.gov/femp/
procurement/eep_modellang.html.
Moreover, there are guide specification
requirements which have already been
incorporated in existing specifications
such as the Unified Facilities Guide
Specifications, which are available at
http://www.wbdg.org/ccb/
browse org.php?o=70, and EPA’s
Federal Guide for Green Construction
Specifications, which is available at
http://www.wbdg.org/design/
greenspec.php.

Further, FEMP offers a series of
training opportunities for procurement
staff that are listed at http://
www.eere.energy.gov/femp/services/
training catalog.html. New classes are
periodically added to the Web site.
Procurement officials are encouraged to
take advantage of these training
opportunities, which can provide a
useful context to understand the
benefits of energy efficient technologies
and the innovative financing strategies
available to fund them.

Although energy consuming products
or systems that are designed or procured
for combat or combat-related missions
are not subject to the requirements of
this subpart (see § 436.40 of this
subpart), DOE encourages the
Department of Defense to incorporate
energy efficiency criteria into
procurements of combat-related
equipment, to the extent practicable.

C. Exceptions

As stated above, section 553 provides
for exceptions to the procurement
requirements. Under the statute, an
agency may only procure an energy
consuming product that is not an
ENERGY STAR qualified or FEMP
designated product if the head of the
agency finds in writing that an
exception applies. (42 U.S.C.
8259b(b)(2)) Under section 553(b)(2) a
written exception can only be made if
one of two criteria are met. (42 U.S.C.
8259b(b)(2)) The first criterion requires
an agency head to find that a product is
not life-cycle cost-effective in the
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application for which it will be used.
(42 U.S.C. 8259b(b)(2)(A)) Although
ENERGY STAR qualified and FEMP
designated products are life-cycle cost-
effective under normal use conditions,
they may not be if used in a specialized
way or for very limited hours. When
making a determination that a product
is not life-cycle cost-effective, an agency
should rely on the life-cycle cost
analysis method in part 436, subpart A,
of title 10 of the Code of Federal
Regulations, or another method
determined by the agency to be
equivalent.

The second criterion requires an
agency head to find that there is no
ENERGY STAR qualified or FEMP
designated product reasonably available
that meets the functional requirements
of the agency. (42 U.S.C. 8259b(b)(2)(B))

IV. Regulatory Review
A. Executive Order 12866

Today’s final rule has been
determined not to be a ““significant
regulatory action” under section 3(f)(1)
of Executive Order 12866, Regulatory
Planning and Review. (58 FR 51735;
October 4, 1993).

B. National Environmental Policy Act

DOE has determined that this rule is
covered under the Categorical Exclusion
found in DOE’s National Environmental
Policy Act regulations at paragraph A.6
of Appendix A to subpart D, 10 CFR
part 1021. That Categorical Exclusion
applies to rulemakings that are strictly
procedural, such as rulemaking
establishing a reporting requirement
applicable to contracting practices for
the purchase of goods and services. The
rule establishes guidance for Federal
agencies with regard to the requirements
of section 553 to procure energy
efficient products and develop
procurement practices which facilitate
the purchase of energy efficient
products.

The rule would not establish any
procurement requirements.
Accordingly, DOE has not prepared an
environmental assessment or an
environmental impact statement.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires the
preparation of an initial regulatory
flexibility analysis for any rule that by
law must be proposed for public
comment, unless the agency certifies
that the rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities.

As required by Executive Order
13272, “Proper Consideration of Small

Entities in Agency Rulemaking,” (67 FR
53461; August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990; Feb.
19, 2003. The Department has made its
procedures and policies available on the
Office of General Counsel’s Web site:
http://www.gc.doe.gov.

DOE has reviewed today’s rule under
the provisions of the Regulatory
Flexibility Act and the procedures and
policies published on February 19,
2003. Today’s final rule applies only to
Federal agencies. Today’s final rule will
not impact small entities. In addition,
the final rule only facilitates Federal
agency compliance with a statutory
mandate to procure ENERGY STAR
qualified and FEMP designated
products. On the basis of the foregoing,
DOE certifies that this rule would not
have a significant economic impact on
a substantial number of small entities.
Accordingly, DOE has not prepared a
regulatory flexibility analysis for this
rulemaking. This certification and
supporting statement of factual basis
will be provided to the Chief Counsel
for Advocacy of the Small Business
Administration pursuant to 5 U.S.C.
605(b).

D. Paperwork Reduction Act

No new record keeping requirements,
subject to the Paperwork Reduction Act,
44 U.S.C. 3501, et seq., are imposed by
this final rule.

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) generally
requires Federal agencies to examine
closely the impacts of regulatory actions
on State, local, and tribal governments,
or the private sector. Subsection 101(5)
of title I of that law defines a Federal
intergovernmental mandate to include
any regulation that would impose upon
State, local, or tribal governments an
enforceable duty, except a condition of
Federal assistance or a duty arising from
participating in a voluntary Federal
program. Title II of that law requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and tribal governments, in the
aggregate, or to the private sector, other
than to the extent such actions merely
incorporate requirements specifically
set forth in a statute. Section 202 of that
title requires a Federal agency to
perform a detailed assessment of the
anticipated costs and benefits of any
rule that includes a Federal mandate
which may result in costs to State, local,

or tribal governments, or to the private
sector, of $100 million or more.

Section 204 of that title requires each
agency that proposes a rule containing
a significant Federal intergovernmental
mandate to develop an effective process
for obtaining meaningful and timely
input from elected officers of State,
local, and tribal governments.

This rule does not impose a Federal
mandate on State, local, or tribal
governments or the private sector.
Accordingly, no assessment or analysis
is required under the Unfunded
Mandates Reform Act of 1995.

F. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being.

This final rule will not have any
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

G. Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2002).
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002).

DOE has reviewed today’s final rule
under the OMB and DOE guidelines and
has concluded that it is consistent with
applicable policies in those guidelines.

H. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” (61 FR 4729; February 7,
1996), imposes on Executive agencies
the general duty to adhere to the
following requirements: (1) Eliminate
drafting errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
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specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them.

DOE has completed the required
review and determined that, to the
extent permitted by law, this rule meets
the relevant standards of Executive
Order 12988.

I. Executive Order 13132

Executive Order 13132, “Federalism,”
(64 FR 43255; August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications. On March
14, 2000, DOE published a statement of
policy describing the intergovernmental
consultation process it will follow in the
development of such regulations. 65 FR
13735; Mar. 14, 2000.

DOE has examined this rule and
determined that it does not preempt
State law and does not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of Government. No further action
is required by Executive Order 13132.

J. Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.

A “‘significant energy action” is defined
as any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy; or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.

This final rule will not have a
significant adverse effect on the supply,
distribution, or use of energy and,
therefore, is not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

V. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

VI. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s final rule.

List of Subjects in 10 CFR Parts 436

Energy conservation, Federal
buildings and facilities, Reporting and
recordkeeping requirements, Solar
energy.

Issued in Washington, DC, on March 5,
2009.

Rita L. Wells,
Acting Deputy Assistant Secretary for

Business Administration, Energy Efficiency
and Renewable Energy.

m For the reasons set forth in the
preamble, DOE is amending Chapter II
of Title 10 of the Code of Federal
Regulations as set forth below.

PART 436—FEDERAL ENERGY
MANAGEMENT AND PLANNING
PROGRAMS

m 1. The authority citation for part 436
is revised to read as follows:

Authority: 42 U.S.C. 7101 et seq.; 42 U.S.C.
8258; 42 U.S.C. 8259b.

m 2. Subpart C is added to part 436 to
read as follows:

Subpart C—Agency Procurement of
Energy Efficient Products

Sec.

436.40 Purpose and scope.

436.41 Definitions.

436.42 Evaluation of Life-Cycle Cost
Effectiveness

436.43 Procurement Planning.

§436.40 Purpose and scope.

This subpart provides guidance to
promote the procurement of energy
efficient products by Federal agencies
and promote procurement practices
which facilitate the procurement of
energy efficient products, consistent
with the requirements in section 553 of
the National Energy Conservation Policy
Act. (42 U.S.C. 8259Db)

§436.41 Definitions.

Agency means each authority of the
Government of the United States,
whether or not it is within or subject to
review by another agency, but does not
include—

(1) The Congress, and agencies
thereof;

(2) The courts of the United States;

(3) The governments of the territories
or possessions of the United States; or

(4) The government of the District of
Columbia.

Covered product means a product that
is of a category for which an ENERGY
STAR qualification or FEMP
designation is established.

ENERGY STAR qualified product
means a product that is rated for energy
efficiency under an ENERGY STAR
program established by section 324A of
the Energy Policy and Conservation Act
(42 U.S.C. 6294a).

FEMP designated product means a
product that is designated under the
Federal Energy Management Program as
being among the highest 25 percent of
equivalent products for energy
efficiency.

§436.42 Evaluation of Life-Cycle Cost
Effectiveness.

For the purpose of compliance with
section 553 of the National Energy
Conservation Policy Act:

(a) ENERGY STAR qualified and
FEMP designated products may be
assumed to be life-cycle cost-effective.

(b) In making a determination that a
covered product is not life-cycle cost-
effective, an agency should rely on the
life-cycle cost analysis method in part
436, subpart A, of title 10 of the Code
of Federal Regulations.

§436.43 Procurement planning.

(a) Agencies should consider the
procurement planning requirements of
section 553 of the National Energy
Conservation Policy Act as applying to:
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(1) Design, design/build, renovation,
retrofit and services contracts; facility
maintenance and operations contracts;

(2) Energy savings performance
contracts and utility energy service
contracts;

(3) If applicable, lease agreements for
buildings or equipment, including
build-to-lease contracts;

(b) Agencies should require the
procurement of ENERGY STAR and
FEMP designated products in new
service contracts and other existing
service contracts as they are recompeted
and should, to the extent possible,
incorporate such requirements and
preferences into existing contracts as
they are modified or extended through
options.

(c) Agencies should include criteria
for energy efficiency that are consistent
with the criteria used for rating
qualified products in the factors for the
evaluation of:

(1) Offers received for procurements
involving covered products, and

(2) Offers received for construction,
renovation, and services contracts that

include provisions for covered products.

(d) Agencies should notify their
vendors of the Federal requirements for
energy efficient purchasing.

[FR Doc. E9-5459 Filed 3—12-09; 8:45 am]|
BILLING CODE 6450-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 232, 239, 249, 269 and
274

[Release Nos. 33-9013, 34-59536, 39-2463,
IC—28642]

Attaching Authenticating Documents
to Online Form ID Applications

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: We are adopting rule and
form amendments that allow applicants
for EDGAR access codes using Form ID
to submit their authenticating
documents by attaching them to their
online Form ID applications in Portable
Document Format (PDF) as an
alternative to submitting the documents
by fax.

DATES: Effective Date: March 16, 2009.
FOR FURTHER INFORMATION CONTACT:
Corey Jennings, Special Counsel, at
(202) 551-3258, for information on legal
issues, or Cecile Peters, Chief,
Information Technology Office, (202)
551-3600, for information on technical
issues, Division of Corporation Finance,

U.S. Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20459-3628.
SUPPLEMENTARY INFORMATION: We are
adopting amendments that will revise
Rules 10? and 101 2 under Regulation
S-T 3 and Form ID.#

I. Background

Form ID is used to apply for access
codes to file information electronically
through the Commission’s Electronic
Data Gathering, Analysis and Retrieval
or “EDGAR” system. EDGAR access
codes include a CIK (Central Index Key)
number, which serves as a permanent,
public filer identification number, as
well as confidential security codes.

Applicants submitting Form ID
applications must submit them online.
They also must fax to the Commission
a notarized document containing the
same information as contained in the
Form ID application. The additional
document is called an “authenticating
document.” Commission staff matches
applicants’ online submissions with
their faxed authenticating documents
before approving the Form ID
application and allowing applicants to
generate their EDGAR access codes.®

Today, we adopt amendments that
allow Form ID applicants to submit
their authenticating documents as PDF
attachments to their online Form ID
applications. This provides an
alternative method to submitting the
authenticating documents by fax. The
use of a PDF attachment may provide a
simpler and easier method for some
applicants to submit their
authenticating documents. Filers can
use a fillable PDF version of Form ID
available on the Commission’s Web site
to create and print the document. For
Form ID applications with the
authenticating documents attached,
Commission staff will no longer have to
match faxed authenticating documents
manually with online submissions. This
alternative method should enhance the
processing efficiency of these Form ID
applications. The amendments do not
impose any new burdens or
requirements on Form ID applicants or
others.

The effective date of the new rules,
March 16, 2009, coincides with the
effective date of our new rules requiring
that Form D filings be made online,
through the Internet, using the EDGAR

117 CFR 232.10.

217 CFR 232.101.

317 CFR 232.10 et seq.

417 CFR 239.63, 249.446, 269.7 and 274.402.

5 We approved this process in Release No. 33—
8410 (Apr. 21, 2004) [69 FR 22704 (Apr. 26, 2004)],
available at http://www.sec.gov/rules/final/33-
8410.htm.

system.® At the time we adopted the
new Form D rules, we estimated they
would result in an increase of
approximately 20,000, or 40%, in the
number of Form ID applications that we
receive annually.” Although many Form
ID applicants will be applying for
EDGAR access codes to make filings
other than Form D filings, the increased
efficiency in use of Commission staff
resources will benefit all applicants. We
expect adoption of the Form ID
amendments should assist the staff in
better managing the expected increase
in Form ID applications resulting from
the Form D amendments.

At the time we adopted the Form D
amendments, we acknowledged concern
over the burdens of the Form ID
authentication process, particularly in
the context of mandating Form D online
filing.8 We stated that we planned to
consider ways to simplify the Form ID
authentication process before Form D
online filing became mandatory on
March 16, 2009.° The Form ID
amendments we adopt today address
concerns over the burdens of the Form
ID authentication process. They make
the process simpler and easier for some
applicants. We are hopeful that the
increased Commission staff efficiency in
processing Form ID applications with
attached authenticating documents will
allow Form ID applicants to get their
EDGAR access codes more quickly.
However, we continue to study ways to
further streamline the process.

1II. Discussion of the Amendments

A. Optional Attachment of
Authenticating Document to Online
Form ID Application

We are adopting minor revisions to
Regulation S-T 10 to allow applicants
for EDGAR access codes using Form ID
to attach their required authenticating
document electronically as a PDF
document to their online Form ID

6 We adopted the rules requiring online filing of
Form D information in Release No. 33—-8891 (Feb.
6, 2008) [73 FR 10592 (Feb. 27, 2008)], available at
http://www.sec.gov/rules/final/2008/33-8891.pdf.

7 See id. at 70 [73 FR 10610]. We expect an
increase because Form D filings previously were
made only in paper format, and no Form ID filings
were required because filers do not need EDGAR
access codes to make paper filings.

8]d. at 58 [73 FR 10607].

91d. at 59-60 [73 FR 10607-10608].

10Regulation S-T is the general regulation
governing electronic filing of information with the
Commission. In addition to complying with
Regulation S-T, filers must submit electronic filings
in accordance with the instructions in the
Commission’s EDGAR Filer Manual. We also are
amending the EDGAR Filer Manual to reflect a
Form ID filer’s ability to attach a PDF copy of its
authenticating document to its online Form ID
application.
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application.1* The authenticating
document is a paper version of the
online Form ID submission that has
been notarized. It contains the same
information, but is manually signed and
witnessed by a notary public. Rule 10 of
Regulation S-T currently requires that
an applicant fax its authenticating
document to the Commission within
two days before or after submitting its
online Form ID application.12 The
amendments revise subparagraph (b) of
Rule 10 by supplementing the faxing
requirement with the option of
electronically attaching a PDF version of
the authenticating document to an
applicant’s online Form ID
application.1® The amendments also

11 Filers that previously have been assigned a CIK
number are not eligible to use Form ID. This
category includes filers that previously have made
paper filings with the Commission, such as Form
D filings since 1986 that have been assigned CIK
numbers by the Commission staff. These filers need
to obtain confidential security codes to file using
the EDGAR system, even though they already have
a CIK number. Prior paper filers that have a CIK
number but need security access codes may obtain
the codes by using the “Convert Paper Only Filer
to Electronic Filer” function on the EDGAR Filer
Management Web site at https://
www.filermanagement.edgarfiling.sec.gov and
submit their authenticating documents by fax. For
details, see EDGAR Filer Manual—Volume I,
available at http://www.sec.gov/info/edgar/
edmanuals.htm.

12 To assist Form ID applicants in preparing their
authenticating documents, the Commission
maintains a fillable PDF version of Form ID for
them to use on its Web site at http://www.sec.gov/
about/forms/formid.pdf. Using this or another
version of Form ID that they may have available,
applicants can choose to prepare the authenticating
document, including having it notarized, before
they go online to make their online Form ID
submission. Upon the effectiveness of today’s
amendments, applicants will be able to choose to
continue faxing their authenticating document or
electronically attach a PDF version of the document
at the time of the actual submission. If they do not
have the authenticating document prepared before
they make their online Form ID submission, they
may print out the information they submit on the
EDGAR Web site, have the printout notarized, and
fax the notarized document as their authenticating
document. This latter alternative avoids the
necessity of entering the information twice, once on
the pre-prepared authenticating document and
again during the online submission itself. As noted
above, however, faxing the document increases staff
processing steps and likely will result in less timely
assignment of EDGAR access codes.

13 When we adopted the current rules, we stated
that we did not believe that electronically attaching
a PDF copy of the authenticating document would
provide a level of assurance materially greater than
having no authenticating document and that it
would not provide a level of assurance as high as
the fax requirement coupled with our planned
human intervention and verification procedures.
We also stated that it was not possible to upload
a PDF attachment to an online Form ID application
in our online system at that time. Release No. 33—
8410, at n.31 (Apr. 21, 2004) [69 FR 22704, 27706
n.31 (Apr. 26, 2004)]. Improvements to the EDGAR
system and advancements in PDF technology now
make it possible to upload a PDF attachment to an
online Form ID application. We have used PDF
technology internally to upload and disseminate
comment letters onto the EDGAR system. The

revise subparagraph (a)(1)(ix) of Rule
101 of Regulation S—T 14 to reflect that
the authenticating document required
by Rule 10(b) of Regulation S-T may be
filed either by fax or electronically as an
uploaded PDF attachment to an
applicant’s online Form ID
application.1s

B. Form ID

We are adopting minor revisions to
the General Instructions to Form ID to
clarify that applicants may also fulfill
the authenticating document
requirement of Rule 10 of Regulation
S-T by electronically attaching a PDF
version of the document to their online
Form ID application. Currently, the
instructions to Form ID follow Rule 10
of Regulation S-T, which provides that
an applicant may only fax its
authenticating document to the
Commission within two days before or
after submitting its electronic Form ID
application. We are also adopting
revisions to the General Instructions to
Form ID to update the Commission
contact information on the current form.

III. Paperwork Reduction Act

The amendments do not impose any
new “‘collection of information” within
the meaning of the Paperwork
Reduction Act of 1995, nor do they
create any new filing, reporting,
recordkeeping, or disclosure reporting
requirements for Form ID filers.
Compliance with the adopted
amendments will be optional. The
Commission previously obtained a
control number from the Office of
Management and Budget (“OMB”’) for
this collection of information.16

IV. Cost-Benefit Analysis

We expect that the adopted
amendments will neither significantly
benefit Form ID applicants, nor will
they impose additional costs on them,
since electronically attaching a PDF
copy of their notarized authenticating
document to their electronic Form ID
application will be optional only. We
expect that there will be some benefit to
investors, applicants and the
Commission because the optional
method of transmitting the

procedures we will use to process authenticating
documents attached as PDF files will be identical
to our existing human intervention verification
procedures. These factors have led us to conclude
that attaching a PDF copy of the authenticating
document provides assurance comparable to that
provided by a faxed document.

1417 CFR 232.101(a)(1).

15 Rule 101(a)(1)(ix) currently provides that the
authenticating document required by Rule 10(b) of
Regulation S-T must be submitted by fax
transmission. 17 CFR 232.101(a)(1)(ix).

16 OMB Control No. 3235-0328

authenticating document required of
Form ID applicants may be easier for
some applicants. To the extent filers
attach the authenticating document as a
PDF file rather than sending a faxed
document, the Commission staff will be
able to avoid sorting through faxes and
matching them to online Form ID
applications. If many filers choose this
option, we can improve the speed and
accuracy of the process that leads to
receipt of EDGAR access codes.

Form ID applicants that choose to
transmit their authenticating documents
as PDF attachments will need access to
the technology that allows them to scan
their notarized document and
electronically attach it to their online
Form ID application. Since this method
is optional and a scanning feature is
now quite widely available on many
computer printers, and because the
existing process requires access to fax
transmission facilities, we do not feel
applicants that choose the optional PDF
attachment method will incur greater
costs. Indeed, we assume filers will
choose the option that is least costly.

V. Effect on Efficiency, Competition and
Capital Formation

Section 23(a)(2) of the Securities
Exchange Act 17 requires us, when
adopting rules under the Exchange Act,
to consider the impact that any new rule
would have on competition. In addition,
Section 23(a)(2) prohibits us from
adopting any rule that would impose a
burden on competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act. The
amendments we adopt today merely
provide an optional method that allows
an applicant to electronically attach a
PDF copy of a notarized Form ID
authenticating document to its online
Form ID application. The method will
be voluntary and not required. We
believe the amendments will not impose
a burden on competition.

Section 2(b) of the Securities Act 18
and Section 3(f) of the Exchange Act1?
require us, when engaging in
rulemaking where we are required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to consider, in addition to the
protection of investors, whether the
action will promote efficiency,
competition, and capital formation. We
believe the amendments will have a
negligible impact on efficiency,
competition or capital formation.

1715 U.S.C. 78wf(a)(2).
1815 U.S.C. 77b(b).
1915 U.S.C. 78c(f).
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VI. Certain Findings

Under the Administrative Procedure
Act (“APA”), notice of proposed
rulemaking is not required when an
agency, for good cause, finds “that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.”” 20 The changes
we are adopting today do not impose
new burdens and merely provide an
optional method for applicants to fulfill
the authentication requirements of the
Form ID submission process. They do
not change the basic content of the form.
In making these changes, we also have
updated certain contact information for
Commission staff in the instructions to
Form ID. We therefore believe that
publication for public comment is
unnecessary. Accordingly, we find that
publishing a proposed rulemaking
notice of these amendments is likewise
unnecessary.2?

The APA generally requires that an
agency publish an adopted rule in the
Federal Register 30 days before it
becomes effective.22 This requirement,
however, does not apply if the agency
finds good cause for making the rule
effective sooner.23 The Commission
finds good cause to make the changes to
the Form ID application process
effective on March 16, 2009. The
changes to the Form ID application
process are optional and therefore do
not impose any new burdens on
applicants. They are related to changes
being made to our EDGAR system in
expectation of March 16, 2009, when
mandatory electronic filing of Form D
information becomes effective and when
we expect to begin experiencing a
substantial increase in the number of
new Form ID applications per year. We
see no reason to delay the effectiveness
of the amendments for 30 days after
these rule changes are published in the
Federal Register. We believe Form ID
applicants, investors and the
Commission should be able to enjoy the
limited benefits of these changes as soon
as practicable and find there is good

20 See 5 U.S.C. 553(b)(3)(B).

21For similar reasons, the amendments do not
require analysis under the Regulatory Flexibility
Act or a report to Congress under the Small
Business Regulatory Fairness Act. See 5 U.S.C.
601(2) (for purposes of a Regulatory Flexibility Act
analysis, the term ‘“rule” means any rule for which
the agency publishes a general notice of proposed
rulemaking) and 5 U.S.C. 804(3)(C) (for purposes of
Congressional review of agency rulemaking, the
term “rule”” does not include any rule of agency
organization, procedure or practice that does not
substantially affect the rights or obligations of non-
agency parties).

225 U.S.C. 553(d).

23]d.

cause for the amendments to take effect
on March 16, 2009.

VII. Statutory Basis and Text of Rule
Amendments

We are adopting the amendments to
Regulation S-T and Form ID under the
authority in Section 19(a) 24 of the
Securities Act, Sections 3(b),25 13(a),26
23(a) 27 and 35A 28 of the Exchange Act,
Section 31929 of the Trust Indenture Act
of 1939 and Sections 3030 and 38 31 of
the Investment Company Act of 1940.

Text of Rule Amendments

List of Subjects in 17 CFR Parts 232,
239, 249, 269 and 274

Reporting and recordkeeping
requirements, Securities.

Text of the Rules and Amendments

m For the reasons set forth above, we
amend title 17, chapter II of the Code of
Federal Regulations as follows.

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 1. The authority citation for part 232
continues to read in part as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 77sss(a), 78c(b), 781, 78m, 78n, 780(d),
78w(a), 781I(d), 80a—6(c), 80a—8, 80a—29, 80a—
30, 80a—37, and 7201 et seq.; and 18 U.S.C.
1350.

* * * * *

m 2. Amend § 232.10 by revising
paragraph (b) and the heading of the
note following paragraph (b) to read as
follows:

§232.10 Application of part 232.

* * * * *

(b) Each registrant, third party filer, or
agent to whom the Commission
previously has not assigned a Central
Index Key (CIK) code, must, before
filing on EDGAR:

(1) File electronically the information
required by Form ID (§§239.63,
249.446, 269.7 and 274.402 of this
chapter), the uniform application form
for access codes to file on EDGAR, and

(2) File, by uploading as a Portable
Document Format (PDF) attachment to
the Form ID filing or by faxing to (202)
504—-2474 or (703) 914—4240 within two
business days before or after the
electronic Form ID filing, a notarized

2415 U.S.C. 77s(a).
2515 U.S.C. 78c(b).
2615 U.S.C. 78m(a).
2715 U.S.C. 78wf(a).
2815 U.S.C. 78Il
2915 U.S.C. 77sss.
3015 U.S.C. 80a—29.
3115 U.S.C. 80a-37.

document, manually signed by the
applicant over the applicant’s typed
signature, that includes the information
required to be included in the Form ID
filing, confirms the authenticity of the
Form ID filing and, if filed by fax after
the electronic Form D filing, includes
the accession number assigned to the
electronic Form ID filing.

Note to §232.10:

* * * * *

m 3. Amend § 232.101 by revising
paragraph (a)(1)(ix) to read as follows:

§232.101 Mandated electronic
submissions and exceptions.

(a) * *x % k% %

(1) * x %

(ix) Form ID (§§ 239.63, 249.446,
269.7 and 274.402 of this chapter),
except that the authenticating document
required by Rule 10(b) of Regulation
S-T (§ 232.10(b)) may be filed either in
electronic format as an uploaded
Portable Document Format (PDF)
attachment to the Form ID filing or by
fax as provided in that rule, and other
related correspondence and
supplemental information submitted
after the Form ID filing shall not be

submitted in electronic format;
* * * * *

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

PART 269—FORMS PRESCRIBED
UNDER THE TRUST INDENTURE ACT
OF 1939

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

m 17. Revise the two paragraphs
appearing immediately after the bullets
in the General Instructions of Form ID
(referenced in § 239.63, § 249.446,
§269.7 and § 274.402) to read as three
paragraphs as follows:

Note: The text of Form ID does not and this

amendment will not appear in the Code of
Federal Regulations.

Form ID

Uniform Application for Access Codes
to File on Edgar

* * * * *

General Instructions

* * * * *

An applicant must file the
information required by this form in
electronic format via the Commission’s
EDGAR Filer Management Web site.
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Please see Regulation S-T (17 CFR Part
232) and the EDGAR Filer Manual for
instructions on how to file
electronically, including how to use the
access codes.

The applicant must complete the
Form ID electronic filing by also
submitting to the Commission a copy of
a notarized paper “authenticating”
document. The authenticating
document must include the information
required to be included in the Form ID
filing, be manually signed by the
applicant over the applicant’s typed
signature, and confirm the authenticity
of the Form ID filing. Applicants may
fulfill the authenticating document
requirement by making a copy of the
applicant’s electronic Form ID filing,
adding the necessary confirming
language, signing it, and having the
signature notarized.

If the applicant has prepared the
authenticating document before making
its electronic Form ID filing, it may
submit the document as an uploaded
Portable Document Format (PDF)
attachment to the electronic filing. An
applicant also may submit the
authenticating document by faxing it to
the Commission at (202) 504—2474 or
(703) 914—4240 within two business
days before or after its electronic Form
ID filing. If submitted by fax after the
electronic Form ID filing, the
authenticating document must contain
the accession number assigned to the
electronic Form ID filing. If the fax is
not received timely, the Form ID filing
and application for access codes will
not be processed, and the applicant will
receive an e-mail message at the contact
e-mail address included in the Form ID
filing informing the applicant of the
failure to process and providing further
guidance. The message will state why
the application was not processed.

For assistance with technical
questions about electronic filing, call
Filer Support at (202) 551-8900. For
assistance with questions about the
EDGAR rules, Division of Corporation
Finance filers may call the Office of
Information Technology at (202) 551—
3600; and Division of Investment
Management filers may call the IM
EDGAR Inquiry Line at (202) 551-6989.

* * * * *

Dated: March 9, 2009.
By the Commission.
Florence E. Harmon,
Deputy Secretary.
[FR Doc. E9-5377 Filed 3—12-09; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910091344-9056—-02]
RIN 0648-XN85

Fisheries of the Exclusive Economic
Zone Off Alaska; Shallow-Water
Species Fishery by Amendment 80
Vessels Subject to Sideboard Limits in
the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for species that comprise the
shallow—water species fishery by
Amendment 80 vessels subject to
sideboard limits in the Gulf of Alaska
(GOA). This action is necessary because
the first seasonal apportionment of the
2009 Pacific halibut prohibited species
catch (PSC) limit specified for the
shallow—water species fishery by
Amendment 80 vessels subject to
sideboard limits in the GOA has been
reached.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 5, 2009, through
1200 hrs, A.lL.t., April 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson—
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The first seasonal apportionment of
the 2009 Pacific halibut PSC limit
specified for the shallow—water species
fishery by Amendment 80 vessels
subject to sideboard limits in the GOA
is 10 metric tons as established by the
2009 and 2010 harvest specifications for
groundfish of the GOA (74 FR 7333,
February 17, 2009), for the period 1200
hrs, A.lL.t., January 20, 2009, through
1200 hrs, A.lL.t., April 1, 2009.

In accordance with
§679.20(d)(1)(vi)(C)(2), the
Administrator, Alaska Region, NMFS,
has determined that the first seasonal

apportionment of the 2009 Pacific
halibut PSC limit specified for the
shallow—water species fishery by
Amendment 80 vessels subject to
sideboard limits in the GOA has been
reached. Consequently, NMFS is
prohibiting directed fishing for the
shallow—water species fishery by
Amendment 80 vessels subject to
sideboard limits in the GOA. The
species and species groups that
comprise the shallow—water species
fishery are pollock, Pacific cod,
shallow—water flatfish, flathead sole,
Atka mackerel, skates and “other
species.”

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the shallow—water
species fishery by Amendment 80
vessels subject to sideboard limits using
trawl gear in the GOA. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of March 3, 2009.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 9, 2009.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—5471 Filed 3—12-09; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0810141351-9087-02]
RIN 0648—-XN91

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod for
American Fisheries Act Catcher
Processors Using Trawl Gear in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by American
Fisheries Act (AFA) trawl catcher
processors in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the A season
allowance of the 2009 Pacific cod total
allowable catch (TAC) specified for AFA
trawl catcher processors in the BSAIL
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 6, 2009, though 1200
hrs, A.Lt., April 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson—Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The A season allowance of the 2009
Pacific cod TAC allocated to AFA trawl
catcher processors in the BSAI is 2,719
metric tons (mt) as established by the
final 2009 and 2010 harvest
specifications for groundfish in the
BSAI (74 FR 7359, February 17, 2009).

In accordance with §679.20(d)(1)(iii),
the Administrator, Alaska Region,
NMEFS, has determined that the A
season allowance of the 2009 Pacific
cod TAC allocated to AFA trawl catcher
processors in the BSAI has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by AFA trawl catcher processors in
the BSAL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod by AFA
trawl catcher processors in the BSAL
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of March 5,
2009.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 9, 2009.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—5472 Filed 3-10-09; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 09100091344-9056—02]
RIN 0648-XN92

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 620 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area

620 in the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the A season allowance of the 2009 total
allowable catch (TAC) of pollock for
Statistical Area 620 in the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 6, 2009, through
1200 hrs, A.l.t., March 10, 2009.

FOR FURTHER INFORMATION CONTACT: ]OSh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson—
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The A season allowance of the 2009
TAC of pollock in Statistical Area 620
of the GOA is 4,365 metric tons (mt) as
established by the 2009 and 2010
harvest specifications for groundfish of
the GOA (74 FR 7333, February 17,
2009).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the A season allowance
of the 2009 TAC of pollock in Statistical
Area 620 of the GOA will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 4,300 mt, and is
setting aside the remaining 65 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 620 of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
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delay the closure of pollock in
Statistical Area 620 of the GOA. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of March 5,
2009.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 9, 2009.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—5479 Filed 3—12—09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 09100091344-0956-02]
RIN 0648—XN82

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 610 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for pollock in Statistical Area

610 in the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the A season allowance of the 2009 total
allowable catch (TAC) of pollock for
Statistical Area 610 in the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 3, 2009, through
1200 hrs, A.L.t., March 10, 2009.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson—
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The A season allowance of the 2009
TAC of pollock in Statistical Area 610
of the GOA is 3,234 metric tons (mt) as
established by the final 2009 and 2010
harvest specifications for groundfish of
the GOA (74 FR 7333, February 17,
2009).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the A season allowance
of the 2009 TAC of pollock in Statistical
Area 610 of the GOA will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 3,200 mt, and is
setting aside the remaining 34 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 610 of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of pollock in
Statistical Area 610 of the GOA. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of March 2,
2009.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 9, 2009.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9-5485 Filed 3—12-09; 8:45 am]|
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1005 and 1007

[Doc. Nos. AMS-DA-07-0133; AO-388-A15;
AO-366-A44; DA-03-11-B]

Milk in the Appalachian and Southeast
Marketing Areas; Order To Terminate
Proceeding on Proposed Amendments
to Marketing Agreements and Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Termination of proceeding.

SUMMARY: This action terminates a
rulemaking proceeding on two proposed
amendments that sought to amend the
producer-handler provisions of the
Appalachian and Southeast milk
marketing orders. Other proposed
amendments considered as part of the
rulemaking proceeding were addressed
in previously issued decisions.

FOR FURTHER INFORMATION CONTACT:
Gino M. Tosi, Order Formulation and
Enforcement, USDA/AMS/Dairy
Programs, STOP 0231-Room 2971, 1400
Independence Avenue, SW.,
Washington, DC 20250-0231, (202) 690—
1366, e-mail address:
gino.tosi@ams.usda.gov, mail to:
gino.tosi@usda.gov.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.

This action terminates the rulemaking
proceeding concerning proposed
amendments to the producer-handler
provisions of the Appalachian and
Southeast orders. The proposals were
considered at a public hearing held
February 23-26, 2004. Other proposed
amendments considered at the public
hearing were addressed in a partial
recommended decision issued May 13,
2005, and published May 20, 2005 (70
FR 29410), and a partial final decision
issued September 15, 2005, and

published September 21, 2005 (70 FR
55458). A partial final rule was
published October 12, 2005 (70 FR
59221), making the amendments
adopted in these decisions effective
November 1, 2005.

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this rule will not have a significant
economic impact on a substantial
number of small entities. For the
purpose of the Regulatory Flexibility
Act, a dairy farm is considered a small
business if it has an annual gross
revenue of less than $750,000, and a
dairy products manufacturer is a small
business if it has fewer than 500
employees.

For the purposes of determining
which dairy farms are small businesses,
the $750,000 per year criterion was used
to establish a production guideline of
500,000 pounds per month. Although
this guideline does not factor in
additional monies that may be received
by dairy producers, it should be an
inclusive standard for most small dairy
farmers. For purposes of determining a
handler’s size, if the plant is part of a
larger company operating multiple
plants that collectively exceed the 500-
employee limit, the plant will be
considered a large business even if the
local plant has fewer than 500
employees.

Producer-handlers are defined as
dairy farmers that process only their
own milk production. These entities
must be dairy farmers as a pre-condition
to operating processing plants as
producer-handlers. The size of the dairy
farm determines the production level of
the operation and is the controlling
factor in the capacity of the processing
plant and possible sales volume
associated with the producer-handler
entity. Determining whether a producer-
handler is considered a small or large
business must depend on its capacity as
a dairy farm where a producer-handler
with annual gross revenue in excess of
$750,000 is considered a large business.

During February 2004, the month the
hearing was held, the milk of 7,311
dairy farmers was pooled on the
Appalachian (Order 5) and Southeast
(Order 7) milk orders (3,395 Order 5

dairy farmers and 3,916 Order 7 dairy
farmers). Of the total, 3,252 dairy
farmers (or 96 percent) and 3,764 dairy
farmers (or 96 percent) were considered
small businesses on the Appalachian
and Southeast orders, respectively.

During February 2004, there were a
total of 36 plants associated with the
Appalachian order (25 fully regulated
plants, 7 partially regulated plants, 1
producer-handler, and 3 exempt plants)
and a total of 51 plants associated with
the Southeast order (32 fully regulated
plants, 6 partially regulated plants, and
13 exempt plants). The number of plants
meeting the small business criteria
under the Appalachian and Southeast
orders were 13 (or 36 percent) and 13
(or 25 percent), respectively.

Two proposals that would amend the
producer-handler provisions of the
Appalachian and Southeast orders were
considered at the public hearing. A
proposal published in the hearing notice
as Proposal 7 sought to apply the
pooling and pricing provisions of the
Southeast or Appalachian orders to
producer-handlers with more than 3
million pounds of fluid route
disposition during the month. A dairy
farmer who is a producer-handler with
fluid route disposition above the
proposed 3-million pounds per month
threshold would be considered a “large”
business.

A second proposal published in the
hearing notice as Proposal 8 sought to
allow producer-handlers to purchase a
limited amount of supplemental milk
without losing their status as producer-
handlers. As proposed, a producer-
handler would be allowed to purchase
up to 10 percent of the producer’s
monthly milk production during the
months of December through May, and
30 percent during the months of June
through November from other sources.

Because this action terminates the
rulemaking proceeding without
amending the existing rules applicable
to producer-handlers in the
Appalachian and Southeast orders, the
economic conditions of small entities
remain unchanged. This action does not
change reporting, record keeping, or
other compliance requirements.

Prior documents in this proceeding:

Notice of Hearing: Issued January 16,
2004; published January 23, 2004 (69 FR
3278).

Partial Recommended Decision:
Issued May 13, 2005; published May 20,
2005 (70 FR 29410).
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Partial Final Decision: Issued
September 15, 2005; published
September 21, 2005 (70 FR 55458).

Partial Final Rule: Issued October 7,
2005; published October 12, 2005 (70
FR 59221).

Preliminary Statement

A public hearing was held upon
proposed amendments to the marketing
agreements and orders regulating the
handling of milk in the Appalachian
and Southeast marketing areas. The
hearing was held, pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
part 900), at Atlanta, Georgia, on
February 23-26, 2004, pursuant to a
notice of hearing issued January 16,
2004, and published in the Federal
Register on January 20, 2004 (69 FR
3278).

Producer-Handler Provisions

This action terminates the rulemaking
proceeding concerning proposed
amendments to the producer-handler
provisions of the Appalachian and
Southeast orders. A proposal published
in the hearing notice as Proposal 7
sought to apply the Appalachian and
Southeast orders’ pooling and pricing
provisions to producer-handlers with
fluid route disposition in excess of 3
million pounds per month. A second
proposal, published in the hearing
notice as Proposal 8, sought to allow
producer-handlers to purchase up to 10
percent of the producer’s monthly milk
production during December through
May and 30 percent during June through
November from other sources.

The Appalachian and the Southeast
milk orders provide identical
definitions that describe and define a
category of handlers known as
producer-handlers. Both orders require
producer-handlers to operate their
businesses at their own enterprise and
risk, meaning that the care and
management of the dairy animals and
other resources necessary for the
production, processing, and distribution
of fluid milk products are the sole
responsibility of the handler.

The Appalachian and Southeast
orders prohibit producer-handlers from
purchasing any amount of supplemental
milk from pool sources or from any
other source. Producer-handlers bear the
entire burden of balancing their own
milk production. Any fluctuation in a
producer-handler’s daily and seasonal
milk needs must be met through their
own farm production and any excess

milk supplies must be disposed of at
their own expense.

Producer-handlers are exempt from
the pooling and pricing provisions of
the Appalachian and Southeast orders.
Exemption from the pooling and pricing
provisions of the orders means that the
minimum class prices established under
the orders that handlers must pay for
milk are not applicable to producer-
handlers, and producer-handlers receive
no minimum price protection for their
milk production not disposed of for
fluid uses.

While producer-handlers are exempt
from the pooling and pricing provisions
of the Appalachian and Southeast
orders, they are required to submit
reports to the Market Administrator who
monitors producer-handler operations
to ensure that they are in compliance
with the conditions for such exemption
status.

The Secretary is in the process of
receiving proposals to initiate a new
rulemaking proceeding to consider the
elimination of the producer-handler
provision in all Federal milk marketing
orders. Two such proposals have been
received and the Secretary has invited
the submission of additional proposals.
Such proposals must be received by
Dairy Programs by March 16, 2009. (See
Dairy Programs Web site at http://
www.ams.usda.gov/dairy.)

Given this development and the
substance of the two proposals
considered herein, the review of the
producer-handler exemption under all
Federal milk marketing orders would be
a more comprehensive review.
Therefore, the Secretary has determined
that this rulemaking proceeding should
be terminated.

Termination of Proceeding

In view of the foregoing, it is hereby
determined that the proceeding with
respect to proposed amendments to the
Appalachian and Southeast orders
regarding the regulation of producer-
handlers should be and is hereby
terminated.

List of Subjects in 7 CFR Parts 1005 and
1007

Milk marketing orders.

The authority citation for 7 CFR Parts
1005 and 1007 continues to read as
follows:

Authority: 7 U.S.C. 601-674, and 7253.
Dated: March 9, 2009.
Robert C. Keeney,
Acting Associate Administrator.
[FR Doc. E9-5414 Filed 3—-12-09; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL TRADE COMMISSION

16 CFR Part 320
RIN 3084-AA99

Disclosures for Non-Federally Insured
Depository Institutions under the
Federal Deposit Insurance Corporation
Improvement Act (FDICIA)

AGENCY: Federal Trade Commission
(FTC or Commission).

ACTION: Supplemental notice of
proposed rulemaking; request for public
comment.

SUMMARY: The Federal Deposit
Insurance Corporation Improvement Act
of 1991 (FDICIA) directs the
Commission to prescribe the manner
and content of certain mandatory
disclosures for depository institutions
that lack federal deposit insurance. On
March 16, 2005, the Commission
published a notice of proposed
rulemaking (NPRM) seeking comment
on disclosure rules for such institutions.
Subsequently, Congress passed the
Financial Services Regulatory Relief Act
of 2006 (FSRRA), which amended
FDICIA’s requirements. To ensure that
the FTC’s requirements are consistent
with the FSRRA amendments, the
Commission is seeking comment on
conforming changes to the proposed
Rule.

DATES: Written comments must be
received on or before June 5, 2009.

ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form.
Comments should refer to
“Supplemental Proposed Rule for
FDICIA Disclosures, Matter No.
R411014” to facilitate the organization
of comments. Please note that comments
will be placed on the public record of
this proceeding—including on the
publicly accessible FTC website, at
(http://www.ftc.gov/os/
publiccomments.shtm) — and therefore
should not include any sensitive or
confidential information. In particular,
comments should not include any
sensitive personal information, such as
an individual’s Social Security Number;
date of birth; driver’s license number or
other state identification number, or
foreign country equivalent; passport
number; financial account number; or
credit or debit card number. Comments
also should not include any sensitive
health information, such as medical
records or other individually
identifiable health information. In
addition, comments should not include
any “[tlrade secrets and commercial or
financial information obtained from a
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person and privileged or confidential
...,” as provided in Section 6(f) of the
FTC Act, 15 U.S.C. 46(f), and
Commission Rule 4.10(a)(2), 16 CFR
4.10(a)(2). Comments containing
material for which confidential
treatment is requested must be filed in
paper form, must be clearly labeled
“Confidential,” and must comply with
FTC Rule 4.9(c).?

Because paper mail addressed to the
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments in
electronic form. Comments filed in
electronic form should be submitted by
using the following weblink: (https://
secure.commentworks.com/ftc-
fdiciasupp) (and following the
instructions on the web-based form). To
ensure that the Commission considers
an electronic comment, you must file it
on the web-based form at the weblink
(https://secure.commentworks.com/ftc-
fdiciasupp). If this Notice appears at
(http://www.regulations.gov/search/
index.jsp), you may also file an
electronic comment through that
website. The Commission will consider
all comments that regulations.gov
forwards to it. You may also visit the
FTC website at http://www.ftc.gov to
read the Notice and the news release
describing it.

A comment filed in paper form
should include the “Supplemental
Proposed Rule for FDICIA Disclosures,
Matter No. R411014” reference both in
the text and on the envelope, and
should be mailed or delivered to the
following address: Federal Trade
Commission, Office of the Secretary,
Room H-135 (Annex A), 600
Pennsylvania Avenue, N.W.,
Washington, D.C. 20580. The FTC is
requesting that any comment filed in
paper form be sent by courier or
overnight service, if possible, because
U.S. postal mail in the Washington area
and at the Commission is subject to
delay due to heightened security
precautions.

The FTC Act and other laws the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic

1 FTC Rule 4.2(d), 16 CFR 4.2(d). The comment
must be accompanied by an explicit request for
confidential treatment, including the factual and
legal basis for the request, and must identify the
specific portions of the comment to be withheld
from the public record. The request will be granted
or denied by the Commission’s General Counsel,
consistent with applicable law and the public
interest. See FTC Rule 4.9(c), 16 CFR 4.9(c).

form. Comments received will be
available to the public on the FTC
website, to the extent practicable, at
(http://www.ftc.gov/os/
publiccomments.shtm). As a matter of
discretion, the Commission makes every
effort to remove home contact
information for individuals from the
public comments it receives before
placing those comments on the FTC
website. More information, including
routine uses permitted by the Privacy
Act, may be found in the FTC’s privacy
policy, at (http://www.ftc.gov/ftc/
privacy.shtm).

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, (202) 326-2889,
Attorney, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

SUPPLEMENTARY INFORMATION:
I. Background

In 1991, as part of the Federal Deposit
Insurance Corporation Improvement Act
(FDICIA), Congress directed the
Commission to prescribe certain
disclosures for depository institutions
lacking federal deposit insurance.
Although FDICIA was enacted in 1991,
Congress prohibited the FTC from
spending resources on FDICIA’s
disclosure requirements until 2003.
After Congress lifted that ban, the
Commission published proposed
disclosures consistent with FDICIA’s
statutory directives (70 FR 12823
(March 16, 2005)). In response, many
commenters raised concerns with the
proposal.2 Thereafter, Congress passed
the Financial Services Regulatory Relief
Act of 2006 (FSRRA) (Pub. L. 109-351)
amending FDICIA. The FSRRA
amendments addressed almost all of the
concerns raised by commenters with the
FTC’s proposed Rule.

While the FSRRA amendments
contained some modifications to the
requirements, they did not alter
significantly the basic statutory
obligations for affected institutions. It is
important to note that FDICIA’s
disclosure requirements apply
regardless of the status of FTC’s
regulations in this area. Accordingly,
institutions lacking federal deposit
insurance must comply with the law’s
disclosure requirements now.

To conform with the FSRRA
amendments, the Commission now
publishes revised proposed Rule
provisions. Section II of this Notice
describes these proposed provisions in
detail. Before addressing the FTC’s

2 See (http://www.ftc.gov/os/comments/FDICIA/
index.shtm).

proposed Rule provisions, the following
discussion provides background about
federal deposit insurance, institutions
that lack such insurance, statutory
disclosure requirements for such
institutions, the FTC’s role in this area,
and the changes to the law effected by
the FSRRA amendments.

Under existing law, all federally-
chartered and most state-chartered
depository institutions must have
federal deposit insurance. Federal
deposit insurance funds currently
guarantee all deposits at federally
insured institutions up to and including
$250,000 per depositor.3 Federally
insured banks and credit unions must
display signs disclosing this guarantee
at each station or window where
insured deposits are normally received
in the depository institution’s principal
place of business and in all its
branches.*

Although the vast majority of
depository institutions have federal
deposit insurance, there are some
exceptions. For example, the Puerto
Rican government provides deposit
insurance for non-federal credit unions
located in Puerto Rico. In addition,
approximately 200 state-chartered credit
unions in approximately eight states do
not have federal deposit insurance, and
seek to protect their customers through
private deposit insurance.?

In response to incidents affecting the
safety of deposits at certain financial
institutions lacking federal deposit
insurance, Congress amended the
Federal Deposit Insurance Act (FDIA) in
1991 adding Section 43 (12 U.S.C.
1831t), which imposes several
requirements on non-federally insured
institutions® and private deposit

3 On October 3, 2008, the enactment of the
Emergency Economic Stabilization Act of 2008
temporarily raised the basic limit on federal deposit
insurance coverage from $100,000 to $250,000 per
depositor. The legislation provides that the basic
deposit insurance limit will return to $100,000 after
December 31, 2009.

4 See 12 CFR Part 328 and 12 CFR Part 740.

5 According to the U.S. Government
Accountability Office (GAO), eight states have
credit unions that purchase private deposit
insurance in lieu of federal insurance. Other states
either require federal insurance or allow private
insurance but do not have any privately insured
credit unions. GAO also identified two institutions
that have no federal or private insurance. ‘“Federal
Deposit Insurance Act: FTC Best Among Candidates
to Enforce Consumer Protection Provisions,” GAO-
03-971 (Aug. 2003), 6-7. In addition, the
Commission understands that there are a small
number of state banks and savings associations that
do not have federal deposit insurance.

6 “Depository institutions” lacking federal
insurance include credit unions, banks, and savings
associations that are not either: a) insured
depository institutions as defined under the FDIA;
or b) insured credit unions as defined in Section
101 of the Federal Credit Union Act (FCUA) (12
U.S.C. 1752). The FDIA defines “insured depository
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insurers.” In general, Section 43(b), as
amended by FSRRA, mandates that
depository institutions lacking federal
deposit insurance provide certain
disclosures to consumers.? Specifically,
in all periodic statements, signature
cards, passbooks, and share certificates,
the institution must disclose that it does
not have federal deposit insurance and
that, if the institution fails, the federal
government does not guarantee that
depositors will get their money back
(hereinafter “required long disclosure”).
Moreover, in most advertising and at
deposit windows, principal places of
business, and branches, the institution
must disclose that it is not federally
insured (hereinafter “required short
disclosure”).®

For many years after FDICIA’s
passage, Congress prohibited the
Commission from using FTC resources
to enforce the law’s requirements. In
2003, Congress lifted this prohibition for
certain provisions of FDICIA, including
the disclosure provisions of Section
43.10 Subsequently, the Commission
published an NPRM seeking comments
on its proposed implementation of
Section 43 (70 FR 12823 (March 16,
2005)). In response, the Commission
received numerous comments raising
serious concerns with the proposal, and,
therefore, indirectly with Section 43. In
October 2006, Congress substantially
addressed these concerns by amending
Section 43 as part of FSRRA. These new
amendments rendered significant

institution” as any bank or savings association the
deposits of which are insured by the FDIC pursuant
to this chapter (12 U.S.C. 1813(c)). The FCUA
defines “insured credit union” to mean “any credit
union the member accounts of which are insured
by the National Credit Union Administration.” (12
U.S.C. 1752).

7 Congress passed these amendments as part of
FDICIA. See Pub. L. No. 102-242, 105 Stat. 2236
(1991) (Section 151 of FDICIA, Subtitle F of Title
1, S. 543). Section 43 was initially designated as
Section 40 of the FDIA. See also S. Rep. No. 167,
102 Cong., 1st Sess., at 61 (1992).

8 The definition of “depository institution” in
Section 43(f)(2) also includes any entity that, as
determined by the FTC, engages in the business of
receiving deposits and could reasonably be
mistaken for a depository institution by the entity’s
current or prospective customers (i.e., “look-alike”
institutions). The Commission has not identified
any “look-alike” institutions to date and does not
plan to address the issue in this proceeding. If, in
the future, the Commission or commenters identify
“look-alike” institutions of concern that are not
subject to existing legal requirements, the FTC may
consider whether to develop requirements for such
entities.

912 U.S.C. 1831t(b).

10 Making Appropriations for Agriculture, Rural
Development, Food and Drug Administration, and
Related Agencies, for the Fiscal Year Ending
September 30, 2004, and for Other Purposes, H.R.
Conf. Rep. No. 108-401, Cong., 1st Sess., at 88
(2003).

portions of the Commission’s proposed
Rule obsolete.

Accordingly, the Commission now
proposes modifications to its proposed
Rule and seeks comments on these
changes. The FSRRA amendments did
not alter the basic content of the
required disclosures. Section 43
continues to require depository
institutions lacking federal deposit
insurance affirmatively to disclose that
fact to their depositors or members. (12
U.S.C. 1831t(b)). The FSRRA
amendments did, however, amend the
law to: (1) significantly alter Section
43(b)(3) (12 U.S.C. 1831t(b)(3)), which
requires institutions to obtain signed
acknowledgments from depositors
related to the lack of federal deposit
insurance; (2) establish specific
exemptions to the advertising disclosure
requirements; (3) modify the
requirements for disclosures on periodic
statements and account records and at
depository locations; and (4) limit some
of the FTC’s authority under the law
and provide state regulators with
specific enforcement authority. These
four changes are discussed in detail as
follows.

First, the FSRRA amendments
significantly change the signed
acknowledgement requirements of the
law, an issue of concern to many
commenters. Specifically, the
amendments allow institutions under
certain circumstances to provide notice
to depositors in lieu of obtaining signed
acknowledgments.1! For example, the
law previously required institutions to
obtain signed acknowledgments from all
customers who became depositors after
1994. Under the amended law,
institutions must obtain signed
acknowledgments from anyone who
becomes a depositor after the effective
date of FSRRA (October 13, 2006),
except for those who become depositors
through the conversion of a federally
insured institution to a non-federally
insured institution or through the
merger of a federally insured institution
with a non-federally insured institution.
For depositors obtained through a
conversion or merger after October 13,
2006, the institution may obtain the
depositor’s signed acknowledgement, or
make an attempt to obtain such an
acknowledgment, by sending the
consumer a card with the required long
disclosure, a signature line, and
instructions for returning the card to the
institution. For current depositors (i.e.,
those who became depositors before

11 The acknowledgments and notices must
indicate that the institution is not federally insured
and that the federal government does not guarantee
that depositors will recover their money if the
institution fails (see Section 43(b)(3)).

October 13, 2006 and have not
submitted an acknowledgement), the
institution either must obtain a signed
acknowledgement, or make two
attempts to obtain such a signed
acknowledgement, by transmitting the
above described card to the depositor.

Second, the FSRRA amendments
contain specific exemptions to the law’s
disclosure requirements for advertising.
In particular, the required short
disclosure (that the institution is not
federally insured) need not appear in
any “sign, document, or other item that
contains the name of the depository
institution, its logo, or its contact
information, but only if the sign,
document, or item does not include any
information about the institution’s
products or services or information
otherwise promoting the institution.”
The law also exempts from the
disclosure requirement ““[s]mall
utilitarian items [e.g., common pens and
key chains] that do not mention deposit
products or insurance if inclusion of the
notice would be impractical.” (12 U.S.C.
1831t(b)(2)(B)).

Third, the FSRRA amendments alter
the disclosure requirements for periodic
statements, account records, and
depository locations. Before the
amendments, Section 43(b)(1) required
the long disclosure on “all periodic
statements of account, on each signature
card, and on each passbook, certificate
of deposit, or similar instrument
evidencing a deposit.” The amended
provision eliminates the reference to
“similar instrument evidencing a
deposit” and replaces it with “share
certificate.” In addition, before the
FSRRA amendments, the statute
required such notices “at each place
where deposits are normally received.”
The FSRRA amendments changed the
law to require affected institutions to
clearly and conspicuously disclose that
the institution is not federally insured
“at each station or window place where
deposits are normally received, its
principal place of business and all its
branches where it accepts deposits or
opens accounts (excluding automated
teller machines or point of sale
terminals), and on its main Internet page
....” (12 U.S.C. 1831t(b)(2)(A)).

Finally, the FSRRA amendments
eliminate the “shut-down” provision of
the law?2 and limit the FTC’s authority

12 The “shut-down” provision, formerly Section
43(e), prohibited depository institutions lacking
federal deposit insurance from using the mails or
other instrumentalities of interstate commerce to
facilitate depository activities unless the
appropriate state supervisor had determined that
the institution met eligibility requirements for such
insurance.



10846

Federal Register/Vol. 74, No. 48/Friday, March 13, 2009/Proposed Rules

to the promulgation of regulations and
the enforcement of the law’s disclosure
requirements (12 U.S.C. 1831t(b), (c), &
(e)). The amendments also provide state
regulators with broad authority to
enforce all provisions of Section 43, as
amended (see 13 U.S.C. 1831(f)(2)).

II. Proposed Amendments and
Comment Analysis

The disclosure requirements in
Section 43, as amended by FSRRA,
currently apply to covered institutions.
As directed by Section 43,13 however,
the Commission plans to issue
regulations that track those statutory
disclosure requirements. As part of that
effort and to conform the proposed Rule
to the FSRRA amendments, we seek
comment on changes to the proposed
Rule published on March 16, 2005 (70
FR 12823).14 Specifically, the changes
address disclosure requirements for
periodic statements and account
records, advertising, and locations that
receive deposits; signed
acknowledgment requirements; and an
exception to these requirements for
certain depository institutions. Three
sections of the revised proposed Rule
simply adopt FSRRA’s new provisions
relating to signed acknowledgments
(Section 320.5); the specific advertising
disclosure exemptions (Section 320.4);
and the disclosure requirements
applicable to periodic statements and
account records and depository
locations (Sections 320.3 and 320.4).15
There are, however, a few rule revisions
that require further explanation,
specifically, which depository locations
are covered by the Rule, the proposed
exceptions for institutions not receiving
retail deposits, and the format and size
requirements for disclosures.

A. Depository Locations - ATMs, Service
Centers, and Shared Facilities

Issue and Comments: The
Commission’s 2005 proposed Rule
would have required disclosures
regarding the lack of federal deposit
insurance at each location “where the
depository institution’s account funds
or deposits are normally received
including, but not limited to, its
principal place of business, its branches,
its automated teller machines, and
credit union centers, service centers, or
branches servicing more than one credit

1312 U.S.C. 1831t(c) & (d).

14 The Commission does not propose to revise
Sections 320.1 (Scope); 320.2 (Definitions); 320.6
(Exception for Certain Depository Institutions); and
320.7 (Enforcement) of the 2005 proposed Rule.

15 These particular FSRRA amendments,
summarized in Section I of this Notice, and the
revised proposed Rule provisions that relate to
them, are straightforward and do not warrant
additional discussion here.

union or institution.” Many credit
unions commented that the disclosures
should not be required at shared
facilities and service centers. They
explained that, among other things,
postings required by the National Credit
Union Administration (NCUA) alert
consumers that some participating
institutions are federally insured and
that others are not (presumably because
the absence of NCUA postings for a
particular institution will imply that the
institution lacks federal insurance).1®
Additionally, American Share Insurance
(ASI) (#146)) suggested that the FTC
may not have jurisdiction over the
shared facilities because some of these
facilities are housed in federally insured
institutions and are not owned or
operated by the privately insured
institutions subject to FDICIA’s
disclosure requirements. On the other
hand, some comments'? urged the
Commission to require signage at shared
branch locations disclosing the names of
all non-federally insured institutions
operating on the premises. Finally, the
American Bankers Association (#2)
urged the FTC to adopt the definition of
service facility in NCUA’s regulations,
presumably to provide consistency in
the application of the disclosure
requirements.18

Discussion: Pursuant to the FSRRA
amendments, the revised proposed Rule
(Section 320.4) would require covered
depository institutions to place the short
disclosure “at each station or window
where deposits are normally received,
its principal place of business and all its
branches where it accepts deposits or
opens accounts (excluding automated
teller machines or point of sale
terminals), and on its main Internet page
....” This proposed provision simply
restates the language of Section 43, as
amended. Accordingly, the revised
proposed Rule would require
disclosures at credit union centers and
service centers to the extent they
contain stations or windows “where
deposits are normally received.” The
statutory language does not give the FTC
the flexibility to exempt such locations
from the requirement to disclose that
the institution is not federally insured.
We do not expect that such a disclosure
at shared facilities would cause
confusion or contradict existing

16 See, e.g., California and Nevada Credit Union
League (#128); Greater Cincinnati Credit Union
(#81); and Elkhart County Bureau Credit Union
(#123). See (http://www.ftc.gov/os/comments/
FDICIA/index.shtm).

17 North Shore Gas Credit Union (#105) and
America’s Community Bankers (#130).

18 NCUA defines “service facility” as a place
where shares are accepted for members’ accounts,
loan applications are accepted, or loans are
disbursed. See, e.g., 71 FR 36667 (June 28, 2006).

disclosures required by the NCUA. To
the contrary, it would appear the
FDICIA disclosure, coupled with the
NCUA disclosures, would help to clarify
which participating institutions are
federally insured and which are not. In
addition, the fact that the shared facility
itself may not be owned by the
uninsured or privately insured
institution or may not be subject to FTC
jurisdiction does not control the ability
of the institution itself to ensure that the
disclosures are made. For example,
depository institutions could arrange for
the posting of the required disclosure
through their contract with the shared
facility.

B. Exceptions For Institutions Not
Receiving Retail Deposits

Issue: Section 43(d) of the FDIA
(“Exceptions for institutions not
receiving retail deposits”) provided the
Commission with discretion to except
certain institutions from the disclosure
requirements, specifically, depository
institutions that do not receive initial
deposits of less than $100,000 from
individuals who are citizens or
residents of the U.S. (other “than money
received in connection with any draft or
similar instrument issued to transmit
money’’). The Commission’s 2005
proposed Rule contained such an
exception.1® In proposing the provision,
the Commission reasoned that
customers of institutions that handle
only initial deposits of $100,000 or more
are sufficiently sophisticated that they
do not need the same disclosures as
other customers.

Comments: In response to the
Commission’s 2005 proposed Rule, the
National Association of Federal Credit
Unions (NAFCU) (#121) and the Greater
Cincinnati Credit Union (#81) opposed
the proposed exception. According to
NAFCU, some customers with initial
deposits over the standard maximum
insurance amount at federal credit
unions do not understand how their
funds are insured. Also, NAFCU
expressed concern that consumers
making an initial deposit of more than
$100,000 at institutions covered by the
exception may mistakenly assume that
the first $100,000 is federally insured.
Conversely, the Navy Federal Credit
Union (#83) supported the proposed
exception.

Finally, the Comptroller of the
Currency (OCC) (#201) urged the
Commission to except from the
disclosure requirements uninsured

19 See 70 FR 12823, 12825 (March 16, 2005). The
statute indicates that the FTC should not consider
“money received in connection with any draft or
similar instrument issued to transmit money” to be
a deposit for the purposes of this exemption.
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federally-chartered branches of foreign
banks in the U.S. and uninsured
national trust banks. The OCC explained
that the proposed disclosure
requirements substantially overlap with
existing FDIC and OCC disclosure
regulations for Federal branches of
foreign banks and that Congress
“evidenced no focused or express
concern” about such institutions.20

Discussion: In 2006, Congress
amended the exception language in the
statute by changing the threshold from
““$100,000” to “‘an amount equal to the
standard maximum deposit insurance
amount.”’21 The Commission’s new
proposal tracks the 2006 amendment
and identifies the threshold as the
“standard maximum insurance
amount.” The proposed Rule also
defines that term to mean the maximum
amount of deposit insurance as
determined under Section 11(a)(1) of the
Federal Deposit Insurance Act (12
U.S.C. 1821(a)(1)). As discussed earlier,
the threshold is currently set at
$250,000.

Because the few comments received
were not in agreement on the exception
issue, the Commission seeks further
comment on whether such an exception
is appropriate. Among other things, we
are interested in information about
whether persons who make deposits of
more than the standard maximum
deposit insurance amount understand
the insurance coverage associated with
their deposit.

With regard to OCC’s concerns about
Federal branches of foreign banks, we
have identified no specific basis in the
statute to except institutions that
otherwise meet the definition of a
depository institution ‘“‘lacking Federal
deposit insurance” as established by
Congress in Section 43(e)(3) (12 U.S.C.
1831t(e)(3)) other than the non-retail
deposit exception proposed at § 320.6.22

20 OCC also indicated that national trust banks do
not meet the definition of depository institution in
the proposed Rule because they do not “receive or
hold” deposits and that such institutions would fall
under the FTC’s proposed exceptions for certain
depository institutions that do not receive initial
deposits of less than $100,000.

21 Public Law 109-173 (Feb. 26, 2006). The statute
now reads: “The Federal Trade Commission may,
by regulation or order, make exceptions to
subsection (b) of this section for any depository
institution that, within the United States, does not
receive initial deposits of less than an amount equal
to the standard maximum deposit insurance
amount from individuals who are citizens or
residents of the United States, other than money
received in connection with any draft or similar
instrument issued to transmit money.” 12 U.S.C.
1831t.

22 Based on information provided by OCC in its
comment, uninsured national trust banks would not
have to follow the disclosure requirements because
they fall under the FTC’s proposed exception (i.e.,
they “do not receive initial deposits of less than the
standard maximum deposit insurance amount”).

C. Format and Type Size Requirements

Issue and Discussion: Consistent with
the FSRRA amendments, Section
320.4(b) of the proposed Rule directs
institutions to present the required
disclosures “in such format and in such
type size and manner as to be simple
and easy to understand.” The
Commission has considered proposing
prescriptive requirements to implement
this provision such as specific rules for
disclosure location and font size. Given
the likely variation in the types and
sizes of advertisements, however, the
development of useful, comprehensive,
prescriptive requirements appears
unworkable. In addition, prescriptive
requirements would deny institutions
the flexibility to make disclosures in the
most effective and efficient way.23
Finally, prescriptive requirements could
result in depository institutions
incurring greater costs than necessary to
make effective disclosures. Therefore,
the Commission is not proposing
prescriptive requirements related to the
size and format of the required
disclosures.

III. Invitation to Comment

The Commission seeks comments on
all aspects of the supplemental notice of
proposed rulemaking. All comments
should be filed as prescribed in the
‘“ADDRESSES”’ section above, and must
be received on or before June 5, 2009.
In addition to the questions and
requests for comment found throughout
this Notice, we also ask that
commenters address the following
questions:

(1) What costs or burdens, or other
impacts, do the proposed requirements
create, and on whom? What evidence
supports the asserted costs, burdens, or
other impacts? Please submit any such
evidence.

(2) What modifications, if any,
consistent with current law, should the
Commission make to the proposed
requirements to increase their benefits
to consumers?

(a) What evidence supports your
proposed modifications? Please submit
any such evidence.

(b) How would these modifications
affect the costs and benefits of the
proposed requirements for consumers?

(c) How would these modifications
affect the costs and benefits of the
proposed requirements for businesses,
and in particular, small businesses?

23 For general guidance on clear and conspicuous
disclosures, see, e.g., “Dot Com Disclosures:
Information about Online Advertising,” Federal
Trade Commission, (http://www.ftc.gov/bcp/
conline/pubs/buspubs/dotcom/).

(3) What modifications, if any, should
be made to the proposed requirements
to decrease their burdens on businesses?

(a) What evidence supports your
proposed modifications? Please submit
any such evidence.

(b) How would these modifications
affect the costs and benefits of the
proposed requirements for consumers?

(c) How would these modifications
affect the costs and benefits of the
proposed requirements for businesses,
and in particular, small businesses?

IV. Paperwork Reduction Act

The proposed disclosures and written
acknowledgment statements do not
constitute a “collection of information”
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520) because they
are a ‘“‘public disclosure of information
originally supplied by the government
to the recipient for the purpose of
disclosure to the public” as indicated in
Office of Management and Budget
regulations.24

V. Regulatory Flexibility Act

For information regarding the
Commission’s Initial Regulatory
Flexibility Analysis (IRFA) prepared
pursuant to the Regulatory Flexibility
Act (RFA), 5 U.S.C. 601-612,
commenters should refer to the
Commission’s March 16, 2005 NPRM
(70 FR 12823).

VI. Communications by Outside Parties
to Commissioners or Their Advisors

Written communications and
summaries or transcripts of oral
communications respecting the merits
of this proceeding from any outside
party to any Commissioner or
Commissioner’s advisor will be placed
on the public record. See 16 CFR
1.26(b)(4).

VII. Proposed Rule Language

List of Subjects in 16 CFR Part 320

Credit unions, Depository institutions,
Federal Deposit Insurance Act, Federal
Trade Commission Act, and Federal
deposit insurance.

m For the reasons stated in the preamble,
the Federal Trade Commission proposes
to add Part 320 to 16 CFR chapter I,
subchapter C as set forth below:

PART 320—DISCLOSURE
REQUIREMENTS FOR DEPOSITORY
INSTITUTIONS LACKING FEDERAL
DEPOSIT INSURANCE

320.1 Scope

320.2 Definitions

320.3 Disclosures in periodic statements
and account records

24 5 CFR 1320.3(c)(2).
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320.4 Disclosures in advertising and on the
premises

320.5 Disclosure acknowledgment

320.6 Exception for certain depository
institutions

320.7 Enforcement

Authority: 12 U.S.C. 1831t; 15 U.S.C. 41 et
seq.

§320.1 Scope.

This part applies to all depository
institutions lacking federal deposit
insurance. It requires the disclosure of
certain insurance-related information in
periodic statements, account records,
locations where deposits are normally
received, and advertising. This part also
requires such depository institutions to
obtain a written acknowledgment from
depositors regarding the institution’s
lack of federal deposit insurance.

§320.2 Definitions.

(a) Lacking federal deposit insurance
means the depository institution is not
an insured depository institution as
defined in 12 U.S.C. 1813(c)(2), or is not
an insured credit union as defined in
Section 101 of the Federal Credit Union
Act, 12 U.S.C. 1752.

(b) Depository institution means any
bank or savings association as defined
under 12 U.S.C. 1813, or any credit
union organized and operated according
to the laws of any State, the District of
Columbia, the several territories and
possessions of the United States, the
Panama Canal Zone, or the
Commonwealth of Puerto Rico, which
laws provide for the organization of
credit unions similar in principle and
objectives to federal credit unions.

(c) Standard maximum deposit
insurance amount means the maximum
amount of deposit insurance as
determined under Section 11(a)(1) of the
Federal Deposit Insurance Act (12
U.S.C. §1821(a)(1)).

§320.3 Disclosures in periodic statements
and account records.

Depository institutions lacking federal
deposit insurance must include in all
periodic statements of account, on each
signature card, and on each passbook,
certificate of deposit, or share certificate
a notice disclosing clearly and
conspicuously that the institution is not
federally insured, and that if the
institution fails, the Federal
Government does not guarantee that
depositors will get back their money.
For example, a notice would comply
with the requirement if it conspicuously
stated the following: “[Institution’s
name] is not federally insured. If it fails,
the Federal Government does not
guarantee that you will get your money
back.” The disclosures required by this
section must be clear and conspicuous

and presented in such format and in
such type size and manner as to be
simple and easy to understand.

§320.4 Disclosures in advertising and on
the premises.

(a) Required Disclosures. Depository
institutions lacking federal deposit
insurance must include clearly and
conspicuously a notice disclosing that
the institution is not federally insured:

(1) At each station or window where
deposits are normally received, its
principal place of business and all its
branches where it accepts deposits or
opens accounts (excluding automated
teller machines or point of sale
terminals), and on its main Internet
page; and

(2) In all advertisements except as
provided in subsection (c).

(b) Format and Type Size. The
disclosures required by this section
must be clear and conspicuous and
presented in such format and in such
type size and manner as to be simple
and easy to understand.

(c) Exceptions. The following need
not include a notice that the institution
is not federally insured:

(1) Any sign, document, or other item
that contains the name of the depository
institution, its logo, or its contact
information, but only if the sign,
document, or item does not include any
information about the institution’s
products or services or information
otherwise promoting the institution; and

(2) Small utilitarian items that do not
mention deposit products or insurance
if inclusion of the notice would be
impractical.

§320.5 Disclosure acknowledgment.

(a) New Depositors Obtained Other
Than Through a Conversion or Merger.
With respect to any depositor who was
not a depositor at the depository
institution before October 13, 2006, and
who is not a depositor as described in
paragraph (b) of this section, any
depository institution lacking federal
deposit insurance may receive any
deposit for the account of such
depositor only if the institution has
obtained the depositor’s signed written
acknowledgement that:

(1) The institution is not federally
insured; and

(2) If the institution fails, the Federal
Government does not guarantee that the
depositor will get back the depositor’s
money.

(b) New Depositors Obtained Through
a Conversion or Merger. With respect to
a depositor at a federally insured
depository institution that converts to,
or merges into, a depository institution
lacking federal insurance after October

13, 2006, any depository institution
lacking federal deposit insurance may
receive any deposit for the account of
such depositor only if:

(1) The institution has obtained the
depositor’s signed written
acknowledgement described in
paragraph (a) of this section; or

(2) The institution makes an attempt,
sent by mail no later than 45 days after
the effective date of the conversion or
merger, to obtain the acknowledgment.
In making such an attempt, the
institution must transmit to each
depositor who has not signed and
returned a written acknowledgement
described in paragraph (a) of this
section:

(i) A conspicuous card containing the
information described in paragraphs
(a)(1) and (a)(2) of this section, and a
line for the signature of the depositor;
and

(ii) Accompanying materials
requesting the depositor to sign the
card, and return the signed card to the
institution.

(c) Current Depositors. Any
depository institution lacking federal
deposit insurance may receive any
deposit after October 13, 2006 for the
account of any depositor who was a
depositor on that date only if:

(1) The depositor has signed a written
acknowledgement described in
paragraph (a) of this section; or

(2) The institution has transmitted to
each depositor who was a depositor
before October 13, 2006, and has not
signed a written acknowledgement
described in paragraph (a) of this
section:

(i) A conspicuous card containing the
information described in paragraphs
(a)(1) and (a)(2) of this section, and a
line for the signature of the depositor;
and

(ii) Accompanying materials
requesting that the depositor sign the
card, and return the signed card to the
institution.

Note to paragraph (c): The institution
must make the transmission described
in paragraph (c)(2) of this section via
mail not later than three months after
October 13, 2006 and must make a
second identical transmission via mail
not less than 30 days, and not more than
three months, after the first transmission
to the depositor in accordance with
paragraph (c)(2), if the institution has
not, by the date of such mailing,
received from the depositor a card
referred to in paragraph (c)(1) of this
section which has been signed by the
depositor.

(d) Format and Type Size. The
disclosures required by this section
must be clear and conspicuous and
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presented in such format and in such
type size and manner as to be simple
and easy to understand.

§320.6 Exception for certain depository
institutions.

The requirements of this part do not
apply to any depository institution
lacking federal deposit insurance and
located within the United States that
does not receive initial deposits of less
than an amount equal to the standard
maximum deposit insurance amount
from individuals who are citizens or
residents of the United States, other
than money received in connection with
any draft or similar instrument issued to
transmit money.

§320.7 Enforcement.

Compliance with the requirements of
this part shall be enforced under the
Federal Trade Commission Act, 15
U.S.C. 41 et seq.

By direction of the Commission.

Donald S. Clark,
Secretary,

[FR Doc. E9-5305 Filed 3—12-09: 8:45 am]|
BILLING CODE 6750-01-S

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY

19 CFR Part 10
[USCBP-2008-0105]

RIN 1505-AC07

Cost or Value of Foreign Repairs,
Alterations, or Processing

AGENCIES: Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend the U.S. Customs and Border
Protection (CBP) Regulations to exclude
from the dutiable value of repairs,
alterations, or processing performed
abroad on articles exported from the
United States and returned under
subheading 9802.00.40, 9802.00.50, or
9802.00.60, Harmonized Tariff Schedule
of the United States (HTSUS), the value
of U.S.-origin parts used in the foreign
repairs, alterations, or processing. The
proposed changes would provide an
incentive to use U.S.-origin parts in the
foreign repairs, alterations, or
processing of articles entered under the
above-referenced HTSUS provisions.

DATES: Comments must be received on
or before May 12, 2009.

ADDRESSES: You may submit comments,
identified by docket number, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
via docket number USCBP-2008-0105.

e Mail: Trade and Commercial
Regulations Branch, Regulations and
Rulings, Office of International Trade,
U.S. Customs and Border Protection,
799 9th Street, NW. (Mint Annex),
Washington, DC 20229.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may be inspected during
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Trade and
Commercial Regulations Branch,
Regulations and Rulings, Office of
International Trade, U.S. Customs and
Border Protection, 799 9th Street, NW.,
5th Floor, Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Mr. Joseph Clark at (202) 325—
0118.

FOR FURTHER INFORMATION CONTACT:
Monika Brenner, Regulations and
Rulings, Office of International Trade,
202-325-0038.

SUPPLEMENTARY INFORMATION:

Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the
proposed rule. CBP also invites
comments that relate to the economic,
environmental, or federalism effects that
might result from this proposed rule.
Comments that will provide the most
assistance to CBP will reference a
specific portion of the proposed rule,
explain the reason for any
recommended change, and include data,
information, or authority that support
such recommended change. See
ADDRESSES above for information on
how to submit comments.

Background

Subheadings 9802.00.40 and
9802.00.50, HTSUS, provide a partial
duty exemption for articles returned to
the United States after having been
exported to be advanced in value or
improved in condition by repairs or
alterations. Subheading 9802.00.40
encompasses articles repaired or altered
abroad pursuant to a warranty, while
subheading 9802.00.50 encompasses
articles repaired or altered abroad other
than pursuant to a warranty. Articles
entitled to classification under these
tariff provisions are assessed duty based
upon the value of the repairs or
alterations.

Subheading 9802.00.60, HTSUS,
provides a partial duty exemption for
articles of metal manufactured in the
United States that are exported for
further processing and then returned to
the United States for further processing.
Articles entitled to classification under
this tariff provision are assessed duty
based upon the value of the processing
performed outside the United States.

U.S. Note 3(a), subchapter II, Chapter
98, HTSUS, states, in pertinent part, that
for purposes of subheadings 9802.00.40,
9802.00.50, and 9802.00.60, HTSUS, the
“value of repairs, alterations, processing
or other change in condition outside the
United States” is the cost to the
importer of such change, or if no charge
is made, the value of such change.
Section 10.8 of the CBP regulations (19
CFR 10.8), which implements
subheadings 9802.00.40 and 9802.00.50,
provides in paragraph (d) that the “cost
or value of repairs or alterations” is
limited to the cost or value of the repairs
or alterations actually performed
abroad, which will include all domestic
and foreign articles furnished for the
repairs or alterations, but will not
include any of the expenses incurred in
this country whether by way of
engineering costs, preparation of plans
or specifications, furnishing of tools or
equipment for doing the repairs or
alterations abroad, or otherwise.

Similarly, § 10.9 of the CBP
regulations (19 CFR 10.9(d)), which
implements subheading 9802.00.60,
provides in paragraph (d) that the “cost
or value of processing” is limited to the
cost or value of the processing actually
performed abroad, which will include
all domestic and foreign articles used in
the processing, but will not include the
exported U.S. metal article or any of the
expenses incurred in this country
whether by way of engineering costs,
preparation of plans or specifications,
furnishing of tools or equipment for
doing the processing abroad, or
otherwise.
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The words “which will include all
domestic and foreign articles furnished
for the repairs or alterations” in
§10.8(d) and the words “which will
include all domestic and foreign articles
used in the processing” in §10.9(d)
were added to those regulatory
provisions by T.D. 72-119, which was
published in the Federal Register on
May 2, 1972 (37 FR 8867). Neither T.D.
72—119 nor the notice of proposed
rulemaking (published in the Federal
Register on May 4, 1971 (36 FR 8312))
which preceded the T.D. included any
explanation or discussion regarding the
above-referenced language added to
§§10.8(d) and 10.9(d). However, the
addition of this language has had the
effect of requiring the value of U.S.- and
foreign-origin parts used in the foreign
repairs, alterations, or processing to be
included in the dutiable value of articles
entered under subheadings 9802.00.40,
9802.00.50, and 9802.00.60, HTSUS.

Explanation of Amendments

As indicated in the above background
discussion, there is nothing in the
underlying statutory provisions
(subheadings 9802.00.40, 9802.00.50,
and 9802.00.60 and U.S. Note 3(a),
subchapter II, Chapter 98, HTSUS) that
mandates the inclusion of the value of
U.S.-origin parts in the dutiable value of
articles entered under these tariff
provisions. The policy of requiring the
value of U.S.-origin parts to be included
in dutiable value under these
circumstances, as reflected in the
implementing regulations, clearly
provides no incentive to use U.S., as
opposed to foreign, parts in the foreign
repairs, alterations, or processing. In
order to encourage the use of U.S.-origin
parts in the foreign repairs, alterations,
or processing of articles entered under
subheading 9802.00.40, 9802.00.50, and
9802.00.60, CBP is proposing to amend
§§10.8(d) and 10.9(d) by removing the
words “domestic and” in the second
sentence of each of these regulatory
provisions.

This document also proposes to edit
§§10.8(d) and 10.9(d) by replacing the
word “shall” each place it appears with
the word “will”.

The Regulatory Flexibility Act and
Executive Order 12866

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that, if adopted,
the proposed amendments will not have
a significant economic impact on a
substantial number of small entities.
The proposed rule would have the effect
of excluding the value of U.S.-origin
parts from the dutiable value of articles
entered under subheadings 9802.00.40,

9802.00.50, and 9802.00.60, HTSUS,
thereby providing an incentive to use
U.S.-origin parts in the foreign repairs,
alterations, or processing of articles
entered under these HTSUS provisions.
As aresult, it is expected that the
proposed amendments will have the
potential of providing a slight economic
benefit for U.S. commercial interests.
Accordingly, the proposed amendments
are not subject to the regulatory analysis
or other requirements of 5 U.S.C. 603
and 604. This document does not meet
the criteria for a ““significant regulatory
action” as specified in E.O. 12866.

Signing Authority

This document is being issued by CBP
in accordance with §0.1(a)(1) of the CBP
Regulations (19 CFR 0.1(a)(1)),
pertaining to the authority of the
Secretary of the Treasury (or his/her
delegate) to approve regulations related
to certain CBP revenue functions.

List of Subjects in 19 CFR Part 10

Customs duties and inspection, Entry,
Imports, Preference Programs, Reporting
and recordkeeping requirements,
Shipments.

Proposed Amendments to the
Regulations

It is proposed to amend part 10 of the
CBP Regulations (19 CFR part 10) as set
forth below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The general authority citation for
part 10 continues to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1321, 1481, 1484, 1498, 1508,
1623, 1624. 3314;

* * * * *

§10.8 [Amended]

2.In §10.8, paragraph (d) is amended
by removing the word ‘“‘shall” each
place it appears and adding, in its place,
the word “will”, and by removing the
words ‘“domestic and” in the second
sentence.

§10.9 [Amended]

3.In §10.9, paragraph (d) is amended
by removing the word ‘“‘shall” each
place it appears and adding, in its place,
the word “will”, and by removing the

words “domestic and” in the second
sentence.

Jayson P. Ahern,

Acting Commissioner, Customs and Border
Protection.

Approved: March 10, 2009.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. E9—5481 Filed 3—12-09; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—2009-0073]

RIN 1625-AA09

Drawbridge Operation Regulation;
Perquimans River, Hertford, NC

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the drawbridge operation
regulations of the US17 Bridge, at mile
12.0, across Perquimans River at
Hertford, NC. This proposal would
allow the drawbridge to operate on an
advance notice basis during specific
times of the year. The proposed change
would result in more efficient use of the
bridge during months of infrequent
transit.

DATES: Comments and related material
must reach the Coast Guard on or before
April 27, 2009.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2009-0073 to the Docket
Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Online: http://
www.regulations.gov.

(2) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(3) Hand delivery: Room W12-140 on
the Ground Floor of the West Building,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The telephone
number is 202-366—9329.

(4) Fax: 202—493-2251.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call Sandra S. Elliott, Bridge
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Management Specialist, Fifth Coast
Guard District, at (757) 398-6557. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—-9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided. We have an agreement with
the Department of Transportation (DOT)
to use the DocketManagement Facility.
Please see DOT’s “Privacy Act”
paragraph below.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-0073),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. We recommend that you
include your name and a mailing
address, an e-mail address, or a phone
number in the body of your document
so that we can contact you if we have
questions regarding your submission.
You may submit your comments and
material by electronic means, mail, fax,
or delivery to the Docket Management
Facility at the address under ADDRESSES;
but please submit your comments and
material by only one means. If you
submit them by mail or delivery, submit
them in an unbound format, no larger

than 82 by 11 inches, suitable for
copying and electronic filing. If you
submit them by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov at any time.
Enter the docket number for this
rulemaking (USCG-2009-0073) in the
Search box, and click “Go>>.” You may
also visit either the Docket Management
Facility in Room W12-140 on the
ground floor of the DOT West Building,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays or at
Commander (dpb), Fifth Coast Guard
District, Federal Building, 1st Floor, 431
Crawford Street, Portsmouth, VA
233704-5004 between 8 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review the
Department of Transportation’s Privacy
Act Statement in the Federal Register
published on April 11, 2000 (65 FR

BRIDGE OPENINGS FOR 2006

19477), or you may visit http://
DocketsInfo.dot.gov.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one to the Docket Management
Facility at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

The North Carolina Department of
Transportation (NCDOT) is responsible
for the operation of the US17 Bridge, at
mile 12.0, across Perquimans River at
Hertford, NC. NCDOT requested
advance notification for vessel openings
during specific times of the year due to
the infrequency of requests for vessel
openings of the drawbridge.

The US17 Bridge has a vertical
clearance of three feet above mean high
water in the closed-to-navigation
position. The existing operating
regulation is set out in 33 CFR 117.835,
which requires the draw to open on
signal from 8 a.m. to midnight from
April 1 through September 30, and from
10 a.m. to 10 p.m. from October 1
through March 31. The draw need not
be opened at all other times.

Bridge opening data, supplied by
NCDOT, revealed a significant decrease
in yearly openings. In the past three
years from 2006 to 2008, the bridge
opened for vessels 363, 451 and 266
times, respectively. (See Table A)

Table A

JAN FEB MAR APR MAY JUN JUL AUG SEPT OCT NOV DEC
15 4 12 18 59 46 59 37 39 23 35 16
BRIDGE OPENINGS FOR 2007
JAN FEB MAR APR MAY JUN JUL AUG SEPT OCT NOV DEC
12 10 14 18 34 79 94 50 45 42 17 36
BRIDGE OPENINGS FOR 2008
JAN FEB MAR APR MAY JUN JUL AUG SEPT OCT NOV DEC
9 12 22 26 13 23 76 18 26 20 14 7

Most of the businesses that previously
brought materials in via barges through
this drawbridge have ceased to operate
or they are utilizing different forms of

transportation to move their materials.
As such, this dramatic decrease in
waterway traffic has resulted in much
less frequent openings of the draw itself.

Due to the anticipated infrequency of
requests for vessel openings of the
drawbridge, NCDOT requested to
change the current operating regulation
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by requiring the draw of the bridge to
open on signal from May 1 to September
30 from 8 a.m. to 10 p.m., and from
October 1 to April 30 from 10 a.m. to

8 p.m., if two hours notice is given. The
draw need not be opened at all other
times.

Discussion of Proposed Rule

The Coast Guard proposes to amend
33 CFR 117.835, by revising the
paragraph to read that the draw of the
US17 bridge, mile 12.0 at Hertford, NC,
shall open on signal from 8 a.m. to 10
p.m. from May 1 through September 30;
and from 10 a.m. to 8 p.m. from October
1 through April 30, if two hours notice
is given. The draw need not be opened
at all other times.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary.

We reached this conclusion based on
the fact that the proposed changes have
only a minimal impact on maritime
traffic transiting the bridge. Mariners
can plan their trips in accordance with
the proposed scheduled bridge
openings, to minimize delays.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities
because the rule only adds minimal
restrictions to the movement of
navigation, and mariners who plan their
transits in accordance with the
proposed scheduled bridge openings
can minimize delay.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Waverly W.
Gregory, Jr., Bridge Administrator, Fifth
Coast Guard District, (757) 398-6222.
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such expenditure, we do

discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action.Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
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provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 0023.1
and Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this is one of a category of actions
which do not individually or
cumulatively have a significant effect on
the human environment. Therefore, this
rule is categorically excluded, under
section 2.B.2. Figure 2—1, paragraph
32(e), of the Instruction because it
simply promulgates the operating
regulations or procedures for
drawbridges. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 117
Bridges.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

2. Revise §117.835 to read as follows:

§117.835 Perquimans River

The draw of the US17 Bridge, mile
12.0, at Hertford, NC shall open on
signal from 8 a.m. to 10 p.m. from May
1 through September 30; and from 10
a.m. to 8 p.m. from October 1 through
April 30, if two hours notice is given.
The draw need not be opened at all
other times.

Dated: February 17, 2009.
Fred M. Rosa, Jr.,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. E9-5408 Filed 3—12-09; 8:45 am]
BILLING CODE 4910-15-P

PRESIDIO TRUST
36 CFR Part 1012

Legal Process: Testimony by
Employees and Production of Records

AGENCY: Presidio Trust.
ACTION: Proposed Rule.

SUMMARY: The Presidio Trust proposes a
regulation, limited to the Presidio
Trust’s organization and management,
governing access to Presidio Trust
information and records in connection
with legal proceedings in which neither
the United States nor the Presidio Trust
is a party. This proposed rule will
establish guidelines for use in
determining whether Presidio Trust
employees (as defined in the proposed
rule) will provide testimony or records
relating to their official duties. It also
will establish procedures for requesters
to follow when making demands on or
requests to a Presidio Trust employee
for official documents or to provide
testimony. This proposed rule will
standardize the Presidio Trust’s
practices, promote uniformity in
decisions, conserve the ability of the
Presidio Trust to conduct official
business, preserve its employee
resources, protect confidential
information, provide guidance to
requestors, minimize involvement in
matters unrelated to the Presidio Trust’s
mission and programs, avoid wasteful
allocation of agency resources and avoid
spending public time and money for
private purpose.

DATES: Submit written comments on or
before April 20, 2009.

ADDRESSES: Send written comments to
Karen A. Cook, General Counsel,
Presidio Trust, 34 Graham Street, P.O.
Box 29052, San Francisco, CA 94129—
0052.

FOR FURTHER INFORMATION CONTACT:
Karen A. Cook, General Counsel,
Presidio Trust, 34 Graham Street, P.O.
Box 29052, San Francisco, CA 94129—
0052. Telephone: 415.561.5300.
SUPPLEMENTARY INFORMATION: The
Presidio Trust, a wholly-owned federal
government corporation, on occasion
receives subpoenas and other requests
for documents and requests for Presidio
Trust employees (as defined in the
proposed rule) to provide testimony or

evidence in judicial, legislative or
administrative proceedings in which the
Presidio Trust is not a party. Sometimes
these subpoenas or requests are for
Presidio Trust records that are exempt
from disclosure under the Freedom of
Information Act. The Presidio Trust also
receives requests for Presidio Trust
employees to appear as witnesses and to
provide testimony relating to materials
contained in the Presidio Trust’s official
records or provide testimony or
information acquired during the
performance of the employees’ official
duties.

Although many other federal agencies
currently have regulations in place to
address these types of requests, and the
Presidio Trust itself has rules governing
requests for information under the
Freedom of Information Act, the
Presidio Trust has not adopted
regulations governing subpoenas and
other information requests for document
production and testimony of Presidio
Trust employees in judicial, legislative
or administrative proceedings in which
the Presidio Trust is not a party. Issues
about such requests that have arisen in
recent years warrant adoption of
regulations governing their submission,
evaluation and processing. Responding
to these requests is not only
burdensome, but may also result in a
significant disruption of a Presidio Trust
employee’s work schedule, involve the
Presidio Trust in issues unrelated to its
responsibilities and/or impede the
Presidio Trust’s accomplishment of its
budgetary goals. In order to resolve
these issues, many agencies have issued
regulations, similar to this proposed
regulation, governing the circumstances
and manner for responding to demands
for testimony or for the production of
documents. Establishing uniform
procedures for submission, evaluation
and response to such demands will
ensure timely notice and promote
centralized decision making. The
United States Supreme Court upheld
this type of regulation in United States
ex rel. Touhy v. Ragen, 340 U.S. 462
(1951).

Briefly summarized, the proposed
rule will prohibit disclosure of official
records or testimony by the Presidio
Trust’s employees unless there is
compliance with the rule. The proposed
rule sets out the information that
requesters must provide and the factors
that the Presidio Trust will consider in
making determinations in response to
requests for testimony or the production
of documents.

This proposed rule will ensure a more
efficient use of the Presidio Trust’s
resources, minimize the possibility of
involving the Presidio Trust in issues
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unrelated to its mission or
responsibilities, promote uniformity in
responding to such subpoenas and
similar requests, and maintain the
impartiality of the Presidio Trust in
matters that are in dispute between
other parties. It will also serve the
Presidio Trust’s interest in protecting
sensitive, confidential and privileged
information and records that are
generated in fulfillment of the Presidio
Trust’s responsibilities.

The proposed rule is internal and
procedural rather than substantive. It
will not create a right to obtain official
records or the official testimony of a
Presidio Trust employee nor will it
create any additional right or privilege
not already available to the Presidio
Trust to deny any demand or request for
testimony or documents. Failure to
comply with the procedures set out in
these proposed regulations would be a
basis for denying a demand or request
submitted to the Presidio Trust.

This rulemaking is in compliance
with the Administrative Procedure Act
(5 U.S.C. 553) and allows for a 30-day
comment period. Interested persons are
invited to submit written comments to
the Presidio Trust on this proposed
regulation, to be received on or before
April 20, 2009. Prior to issuing its final
rule, the Presidio Trust will review all
comments received and consider any
modifications to this proposal that
appear warranted.

Executive Order 12866—Regulatory
Planning and Review

This proposed rule has been reviewed
under Executive Order 12866 issued
September 30, 1993 on Regulatory
Planning and Review. This proposed
rule will not have an annual effect of
$100 million or more on the economy
nor adversely affect productivity,
competition, jobs, the environment,
public health or safety, nor State or local
governments. This proposed rule will
neither interfere with an action taken or
planned by another agency nor raise
new legal or policy issues. This
proposed rule will not alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients of
such programs. Therefore, it has been
determined that this is not an
economically significant rule.

Executive Order 12988—Civil Justice
Reform

This proposed rule has been drafted
and reviewed in accordance with
Executive Order 12988, Civil Justice
Reform, and will not unduly burden the
Federal court system. This proposed
rule has been written so as to minimize

litigation and provide a clear legal
standard for affected conduct, and has
been reviewed carefully to eliminate
drafting errors and ambiguities.
Additionally, the Presidio Trust has not
identified any State or local laws or
regulations that are in conflict with this
regulation or that would impede full
implementation of this proposed rule.
Nonetheless, in the event that such a
conflict was to be identified, the
proposed rule would preempt State or
local laws or regulations found to be in
conflict. However, in that case, (1) no
retroactive effect would be given to this
proposed rule; and (2) the proposed rule
does not require the use of
administration proceedings before
parties may file suit in court challenging
its provisions.

Executive Order 13132—Federalism

This proposed rule conforms with the
Federalism principles set out in
Executive Order 13132 and would not
impose any compliance costs on the
States; and would not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, it has
been determined that this proposed rule
does not have federalism implications.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538) as well as Executive Order
12875, the Presidio Trust has assessed
the effects of this proposed rule on
State, local, and Tribal governments and
the private sector. This proposed rule
does not compel the expenditure of
$100 million or more in any one year by
any State, local, or Tribal governments
or anyone in the private sector.
Therefore, a statement under section
202 of the Act is not required.

Executive Order 13175—Consultation
With Indian Tribal Governments

Pursuant to Executive Order 13175 of
November 6, 2000, the Presidio Trust
has assessed the impact of this proposed
rule on Indian Tribal governments and
has determined that the proposed rule
does not significantly or uniquely affect
communities of Indian Tribal
governments. The Presidio Trust has
also determined that this proposed rule
does not impose substantial direct
compliance costs or Tribal implications
on Indian tribal governments, and
therefore advance consultation with
Tribes is not required.

Regulatory Flexibility Act and
Executive Order 13272—Consideration
of Small Entities

This proposed rule has been
considered in light of the Regulatory
Flexibility Act (5 U.S.C. 602 et seq.) and
Executive Order 13272 of August 13,
2002. This proposed rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act and
Executive Order 13272, because the
proposed rule will not impose
recordkeeping requirements on them; it
will not affect their competitive position
in relation to large entities; and it will
not affect their cash flow, liquidity or
ability to remain in the market.

Certification

The Presidio Trust certifies that this
proposed rule is not expected to have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act or
Executive Order 13272.

Congressional Review Act

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Because this
proposed rule is a rule of agency
organization, procedure or practice that
does not substantially affect the rights or
obligations of non-agency parties it is
not a “rule” as defined by the
Congressional Review Act (5 U.S.C.
804(3)(C)) and is not subject to it.

Executive Order 13211—Energy Effects

This proposed rule is not a
“significant energy action’ as defined in
Executive Order 13211 of May 22, 2001,
because it is not likely to have a
significant adverse affect on the supply,
distribution or use of energy. The
Presidio Trust has determined that this
proposed rule is not likely to have any
adverse energy effects.

The Paperwork Reduction Act of 1995

This proposed rule contains no
paperwork burdens or information
collection requirements that are subject
to review by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Analysis of Environmental Impact

The Presidio Trust has analyzed this
proposed rule in accordance with the
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criteria of the National Environmental
Policy Act of 1969 and determined that
rule does not constitute a major Federal
action significantly affecting the quality
of the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Government Paperwork Elimination
Act

The Presidio Trust is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible. This proposed rule
contains no paperwork burdens or
information collection requirements,
and is thus in compliance with the
GPEA.

Executive Order 12630—No Takings
Implication

This proposed rule has been analyzed
in accordance with the principles of and
criteria contained in Executive Order
12630 issued March 15, 1988, and it has
been determined that the proposed rule
does not pose a risk of a taking of
constitutionally protected private
property.

For the reasons set forth in the
preamble, the Presidio Trust proposes to
amend chapter X of title 36 of the Code
of Federal Regulations by adding new
part 1012 to read as follows:

PART 1012—LEGAL PROCESS:
TESTIMONY BY EMPLOYEES AND
PRODUCTION OF RECORDS

Sec.

General Information

1012.1 What does this part cover?

1012.2 What is the Presidio Trust’s policy
on granting requests for employee
testimony or Presidio Trust records?

Responsibilities of Requesters

1012.3 How can I obtain employee
testimony or Presidio Trust records?

1012.4 IfIserve a subpoena duces tecum,
must I also submit a Touhy Request?

1012.5 What information must I put in my
Touhy Request?

1012.6 How much will I be charged?

1012.7 Can I get an authenticated copy of a
Presidio Trust record?

Responsibilities of the Presidio Trust

1012.8 How will the Presidio Trust process
my Touhy Request?

1012.9 What criteria will the Presidio Trust
consider in responding to my Touhy
Request?

Responsibilities of Employees

1012.10 What must I, as an employee, do
upon receiving a request?

1012.11 Must I get approval before
testifying as an expert witness other than
on behalf of the United States in a
Federal proceeding in which the United
States is a party or has a direct and
substantial interest?

Authority: 16 U.S.C. 460bb appendix; 40
U.S.C. 102; 44 U.S.C. 2901 and 3102.

General Information

§1012.1 What does this part cover?

(a) This part describes how the
Presidio Trust responds to requests or
subpoenas for:

(1) Testimony by employees in State,
territorial or Tribal judicial, legislative
or administrative proceedings
concerning information acquired while
performing official duties or because of
an employee’s official status;

(2) Testimony by employees in
Federal court civil proceedings in which
the United States or the Presidio Trust
is not a party concerning information
acquired while performing official
duties or because of an employee’s
official status;

(3) Testimony by employees in any
judicial or administrative proceeding in
which the United States or the Presidio
Trust, while not a party, has a direct and
substantial interest;

(4) Official records or certification of
such records for use in Federal, State,
territorial or Tribal judicial, legislative
or administrative proceedings.

(b) In this part, “employee” means a
current or former Presidio Trust
employee, or Board member, including
a contractor or special government
employee, except as the Presidio Trust
may otherwise determine in a particular
case.

(c) This part does not apply to:

(1) Congressional requests or
subpoenas for testimony or records;

(2) Federal court civil proceedings in
which the United States or the Presidio
Trust is a party;

(3) Federal administrative
proceedings;

(4) Federal, State, and Tribal criminal
court proceedings;

(5) Employees who voluntarily testify,
while on their own time or in approved
leave status, as private citizens as to
facts or events that are not related to the
official business of the Presidio Trust.
The employee must state for the record
that the testimony represents the
employee’s own views and is not
necessarily the official position of the
Presidio Trust. See 5 CFR 2635.702(b),
2635.807(b).

(6) Testimony by employees as expert
witnesses on subjects outside their
official duties, except that they must
obtain prior approval if required by
§1012.11.

(d) This part does not affect the rights
of any individual or the procedures for
obtaining records under the Freedom of
Information Act (FOIA), Privacy Act, or
statutes governing the certification of
official records. The Presidio Trust
FOIA and Privacy Act regulations are
found at parts 1007 and 1008 of this
chapter.

(e) Nothing in this part is intended to
impede the appropriate disclosure
under applicable laws of Presidio Trust
information to Federal, State, territorial,
Tribal, or foreign law enforcement,
prosecutorial, or regulatory agencies.

(f) This part only provides guidance
for the internal operations of the
Presidio Trust, and neither creates nor
is intended to create any enforceable
right or benefit against the United States
or the Presidio Trust.

§1012.2 What is the Presidio Trust’s
policy on granting requests for employee
testimony or Presidio Trust records?

(a) Except for proceedings covered by
§1012.1(c) and (d), it is the Presidio
Trust’s general policy not to allow its
employees to testify or to produce
Presidio Trust records either upon
request or by subpoena. However, if the
party seeking such testimony or records
requests in writing, the Presidio Trust
will consider whether to allow
testimony or production of records
under this part. The Presidio Trust’s
policy ensures the orderly execution of
its mission and programs while not
impeding any proceeding
inappropriately.

(b) No Presidio Trust employee may
testify or produce records in any
proceeding to which this part applies
unless authorized by the Presidio Trust
under §§1012.1 through 1012.11.
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).

Responsibilities of Requesters

§1012.3 How can | obtain employee
testimony or Presidio Trust records?

(a) To obtain employee testimony, you
must submit:

(1) A written request (hereafter a
“Touhy Request;” see § 1012.5 and
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951)); and

(2) A statement that you will submit
a valid check for costs to the Presidio
Trust, in accordance with §1012.6, if
your Touhy Request is granted.

(b) To obtain official Presidio Trust
records, you must submit:

(1) A Touhy Request; and

(2) A statement that you agree to pay
the costs of search and/or duplication in
accordance with the provisions
governing requests under the Freedom
of Information Act in part 1007 of this
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chapter, if your Touhy Request is
granted.

(c) You must send your Touhy
Request to both:

(1) The employee; and

(2) The General Counsel of the
Presidio Trust.

(d) The address of Presidio Trust
employees and the General Counsel is:
Presidio Trust, 34 Graham Street, P.O.
Box 29052, San Francisco, CA 94129—
0052.

§1012.4 If | serve a subpoena duces
tecum, must | also submit a Touhy request?

Yes. If you serve a subpoena for
employee testimony or if you serve a
subpoena duces tecum for records in the
possession of the Presidio Trust, you
also must submit a Touhy Request.

§1012.5 What information must | put in my
Touhy Request?

Your Touhy Request must:

(a) Identify the employee or record;
(b) Describe the relevance of the
desired testimony or records to your
proceeding and provide a copy of the

pleadings underlying your request;

(c) Identify the parties to your
proceeding and any known
relationships they have with the
Presidio Trust or to its mission or
programs;

(d) Show that the desired testimony or
records are not reasonably available
from any other source;

(e) Show that no record could be
provided and used in lieu of employee
testimony;

(f) Provide the substance of the
testimony expected of the employee;
and

(g) Explain why you believe your
Touhy Request meets the criteria
specified in § 1012.9.

§1012.6 How much will | be charged?

We will charge you the costs,
including travel expenses, for
employees to testify under the relevant
substantive and procedural laws and
regulations. You must pay costs for
record production in accordance with
the provisions governing requests under
the Freedom of Information Act in part
1007 of this chapter. Estimated Costs
must be paid in advance by check or
money order payable to the Presidio
Trust. Upon determination of the
precise costs, the Presidio Trust will
either reimburse you for any
overpayment, or charge you for any
underpayment, which charges must be
paid within 10 business days by check
or money order payable to the Presidio
Trust.

§1012.7 Can | get an authenticated copy
of a Presidio Trust record?

Yes. We may provide an
authenticated copy of a Presidio Trust
record, for purposes of admissibility
under Federal, State or Tribal law. We
will do this only if the record has been
officially released or would otherwise
be released under parts 1007 or 1008 of
this chapter, or this part.

Responsibilities of the Presidio Trust

§1012.8 How will the Presidio Trust
process my Touhy Request?

(a) The Executive Director will decide
whether to grant or deny your Touhy
Request. The Presidio Trust’s General
Counsel, or his or her agent, may
negotiate with you or your attorney to
refine or limit both the timing and
content of your Touhy Request. When
necessary, the General Counsel also will
coordinate with the Department of
Justice to file appropriate motions,
including motions to remove the matter
to Federal court, to quash, or to obtain
a protective order.

(b) We will limit the Presidio Trust’s
decision to allow employee testimony to
the scope of your Touhy Request.

(c) If you fail to follow the
requirements of this part, we will not
allow the testimony or produce the
records.

(d) If your Touhy Request is complete,
we will consider the request under
§1012.9.

§1012.9 What criteria will the Presidio
Trust consider in responding to my Touhy
Request?

In deciding whether to grant your
Touhy Request, the Executive Director
will consider:

(a) Your ability to obtain the
testimony or records from another
source;

(b) The appropriateness of the
employee testimony and record
production under the relevant
regulations of procedure and
substantive law, including the FOIA or
the Privacy Act; and

(c) The Presidio Trust’s ability to:

(1) Conduct its official business
unimpeded;

(2) Maintain impartiality in
conducting its business;

(3) Minimize the possibility that the
Presidio Trust will become involved in
issues that are not related to its mission
or programs;

(4) Avoid spending public employees’
time for private purposes;

(5) Avoid any negative cumulative
effect of granting similar requests;

(6) Ensure that privileged or protected
matters remain confidential; and

(7) Avoid undue burden on the
Presidio Trust.

Responsibilities of Employees

§1012.10 What must I, as an employee, do
upon receiving a request?

(a) If you receive a request or
subpoena that does not include a Touhy
Request, you must immediately notify
your supervisor and the Presidio Trust’s
General Counsel for assistance in
issuing the proper response.

(b) If you receive a Touhy Request,
you must promptly notify your
supervisor and forward the request to
the General Counsel. After consulting
with the General Counsel, the Executive
Director will decide whether to grant
the Touhy Request under § 1012.9.

(c) All decisions granting or denying
a Touhy Request must be in writing. The
Executive Director must ask the General
Counsel for advice when preparing the
decision.

(d) Under 28 U.S.C. 1733, Federal
Rule of Civil Procedure 44(a)(1), or
comparable State or Tribal law, a
request for an authenticated copy of a
Presidio Trust record may be granted by
the person having the legal custody of
the record. If you believe that you have
custody of a record:

(1) Consult the General Counsel to
determine if you can grant a request for
authentication of records; and

(2) Consult the General Counsel
concerning the proper form of the
authentication (as authentication
requirements may vary by jurisdiction).

§1012.11 Must | get approval before
testifying as an expert witness other than
on behalf of the United States in a Federal
proceeding in which the United States is a
party or has a direct and substantial
interest?

(a) You must comply with 5 CFR
2635.805(c), which details the
authorization procedure for an
employee to testify as an expert witness,
not on behalf of the United States, in
any proceeding before a court or agency
of the United States in which the United
States is a party or has a direct and
substantial interest. This procedure
means:

(1) You must obtain the written
approval of the Presidio Trust’s General
Counsel;

(2) You must be in an approved leave
status if you testify during duty hours;
and

(3) You must state for the record that
you are appearing as a private
individual and that your testimony does
not represent the official views of the
Presidio Trust.

(b) If you testify as an expert witness
on a matter outside the scope of your
official duties, and which is not covered
by paragraph (a) of this section, you
must comply with 5 CFR 2635.802.
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Dated: March 9, 2009.
Karen A. Cook,
General Counsel.
[FR Doc. E9-5446 Filed 3—12-09; 8:45 am]
BILLING CODE 4310-4R-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223
[Docket No. 080229343-81352-02]
RIN 0648—-XF87

Endangered and Threatened Wildlife
and Plants: Proposed Threatened
Status for Southern Distinct
Population Segment of Eulachon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; 12-month
petition finding; request for comments.

SUMMARY: We, the NMFS, have
completed a review of the status of the
Pacific eulachon (Thaleichthys
pacificus; hereafter “‘eulachon”) under
the Endangered Species Act (ESA) in
response to a petition submitted by the
Cowlitz Indian Tribe to list eulachon as
a threatened or endangered species.
After reviewing the best scientific and
commercial information available, we
have determined that the species is
comprised of two or more distinct
population segments (DPSs) that qualify
as species under the ESA. Moreover,
after evaluating threats facing the
species, and considering efforts being
made to protect eulachon, we have
determined that the southern DPS is
likely to become endangered within the
foreseeable future throughout all of its
range. We propose to list it as
threatened under the ESA. The southern
DPS of eulachon consists of populations
spawning in rivers south of the Nass
River in British Columbia, Canada, to,
and including, the Mad River in
California. Within the range of the
southern DPS, major production areas or
“core populations” for this species
include the Columbia and Fraser rivers
and may have historically included the
Klamath River. We solicit information to
inform the development of the final
listing rule.

Any protective regulations
determined to be necessary and
advisable for the conservation of the
southern DPS of eulachon under ESA
section 4(d) will be proposed in a
subsequent Federal Register notice. We

solicit information to inform the
development of proposed protective
regulations and designation of critical
habitat in the event the DPS is listed. If
the proposed listing is finalized, a
recovery plan will also be prepared and
implemented for the southern DPS.
DATES: Comments on this proposal must
be received by May 12, 2009. A public
hearing will be held promptly if any
person so requests by April 27, 2009.
Notice of the location and time of any
such hearing will be published in the
Federal Register not less than 15 days
before the hearing is held.

ADDRESSES: You may submit comments
identified by 0648—XF87 by any of the
following methods:

e Electronic Submissions: Federal e-
Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Submit written comments to
Chief, Protected Resources Division,
Northwest Region, National Marine
Fisheries Service, 1201 NE Lloyd Blvd.,
Suite 1100, Portland, OR 97232.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information. We will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only. The eulachon
petition, status review, and other
reference materials regarding this
determination can be obtained via the
Internet at: http://www.nwr.noaa.gov/ or
by submitting a request to the Assistant
Regional Administrator, Protected
Resources Division, Northwest Region,
NMFS, 1201 NE Lloyd Blvd., Suite
1100, Portland, OR 97232.

FOR FURTHER INFORMATION CONTACT: Eric
Murray, NMFS, Northwest Region (503)
231-2378; or Dwayne Meadows, NMFS,
Office of Protected Resources (301) 713—
1401.

SUPPLEMENTARY INFORMATION:

Background

On July 16, 1999, we received a
petition from Mr. Sam Wright of
Olympia, Washington, to list and
designate critical habitat for Columbia
River populations of eulachon. On
November 29, 1999, we determined that,
while the petition indicated that

eulachon catches had recently declined
in the Columbia River basin, it did not
present substantial scientific
information indicating that the
petitioned action may be warranted (64
FR 66601). That finding was based on
observations that the species is likely
more abundant than commercial
landings indicate and, based on life
history attributes (e.g., the species’ high
fecundity and short life span) and
assumptions from catch data and
anecdotal reports, has a demonstrated
ability to rebound from periods of low
abundance. Additionally, the petition
did not provide sufficient information
regarding the distinctness of eulachon
populations in the Columbia River
relative to the other populations in the
species’ range.

On November 8, 2007, we received a
petition from the Cowlitz Indian Tribe
requesting that we list the eulachon that
spawn south of the U.S./Washington-
Canada border as threatened or
endangered under the ESA. In contrast
to our 1999 review, we concluded there
was sufficient information showing that
eulachon may warrant delineation into
DPSs and that eulachon in the
petitioned portion of the species’ range
had substantially declined in
abundance. On March 12, 2008, we
determined that the petition presented
substantial information indicating that
the petitioned action may be warranted,
and we requested information to assist
with a status review to determine if
eulachon warranted listing under the
ESA (73 FR 13185).

ESA Statutory Provisions

The ESA defines species to include
subspecies or a DPS of any vertebrate
species which interbreeds when mature
(16 U.S.C. 1532(16)). The U.S. Fish and
Wildlife Service (FWS) and NMFS have
adopted a joint policy describing what
constitutes a DPS of a taxonomic species
(61 FR 4722; February 7, 1996). The
joint DPS policy identifies two criteria
for making DPS determinations: (1) the
population must be discrete in relation
to the remainder of the taxon (species or
subspecies) to which it belongs; and (2)
the population must be significant to the
remainder of the taxon to which it
belongs.

A population segment of a vertebrate
species may be considered discrete if it
satisfies either one of the following
conditions: (1) “it is markedly separated
from other populations of the same
taxon as a consequence of physical,
physiological, ecological, or behavioral
factors. Quantitative measures of genetic
or morphological discontinuity may
provide evidence of this separation”; or
(2) “it is delimited by international
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governmental boundaries within which
differences in control of exploitation,
management of habitat, conservation
status, or regulatory mechanisms exist
that are significant in light of section
4(a)(1)(D)” of the ESA.

If a population segment is found to be
discrete under one or both of the above
conditions, its biological and ecological
significance to the taxon to which it
belongs is evaluated. This consideration
may include, but is not limited to: (1)
“persistence of the discrete population
segment in an ecological setting unusual
or unique for the taxon; (2) evidence
that the loss of the discrete population
segment would result in a significant
gap in the range of a taxon; (3) evidence
that the discrete population segment
represents the only surviving natural
occurrence of a taxon that may be more
abundant elsewhere as an introduced
population outside its historic range;
and (4) evidence that the discrete
population segment differs markedly
from other populations of the species in
its genetic characteristics.”

The ESA defines an endangered
species as one that is in danger of
extinction throughout all or a significant
portion of its range, and a threatened
species as one that is likely to become
an endangered species in the foreseeable
future throughout all or a significant
portion of its range (16 U.S.C. 1532 (6)
and (20)). The statute requires us to
determine whether any species is
endangered or threatened because of
any of the following factors: the present
or threatened destruction of its habitat,
overexploitation, disease or predation,
the inadequacy of existing regulatory
mechanisms, or any other natural or
manmade factors (16 U.S.C. 1533). We
are to make this determination based
solely on the best available scientific
and commercial information after
conducting a review of the status of the

species and taking into account any
efforts being made by states or foreign
governments to protect the species.

Status Review

To conduct the status review, we
formed a Biological Review Team (BRT)
comprised of Federal scientists from our
Northwest, Southwest, and Alaska
Fisheries Science Centers, the FWS, and
the U.S. Forest Service. We asked the
BRT to review the best available
scientific and commercial information
to determine whether eulachon warrant
delineation into DPSs, using the criteria
in the joint DPS policy. We then asked
the BRT to assess the level of extinction
risk facing the species, describing their
confidence that the species is at high
risk, moderate risk, or neither. We
described a species with high risk as
one that is at or near a level of
abundance, productivity, and/or spatial
structure that places its persistence in
question. We described a species at
moderate risk as one that exhibits a
trajectory indicating that it is more
likely than not to be at a high level of
extinction risk in the foreseeable future,
with the appropriate time horizon
depending on the nature of the threats
facing the species and the species’ life
history characteristics. In evaluating the
extinction risk, we asked the BRT to
describe the threats facing the species,
according to the statutory factors listed
under section 4(a)(1) of the ESA. The
draft report of the BRT deliberations
(Gustafson et al., 2008) (hereafter
““status report”’) thoroughly describes
eulachon biology and natural history,
and assesses demographic risks, threats,
limiting factors, and overall extinction
risk. The key background information
and findings of the draft status report
are summarized below.

Biology and Life History of Eulachon

The biology of eulachon is described
in detail in the draft status report and
in Willson et al. (2006), and is
summarized below. Eulachon are a
member of the osmerid family (smelts),
and no subspecies have been identified.
The following section presents biology
and life history information gathered
from throughout the range of eulachon,
though much of the research on
eulachon has occurred in Alaska and
British Columbia. A later section
focuses on information specific to the
southern DPS of eulachon.

Spawning Range

Eulachon (also called Columbia River
smelt, candlefish, or hooligan) are
endemic to the northeastern Pacific
Ocean, ranging from northern California
to southwest and south-central Alaska
and into the southeastern Bering Sea. In
the portion of the species’ range that lies
south of the U.S./Washington-Canada
border, most eulachon production
originates in the Columbia River Basin
(Figure 1). Within the Columbia River
Basin, the major and most consistent
spawning runs return to the mainstem
of the Columbia River (from just
upstream of the estuary, river mile (RM)
25, to immediately downstream of
Bonneville Dam, RM 146) and in the
Cowlitz River. Periodic spawning also
occurs in the Grays, Skamokawa,
Elochoman, Kalama, Lewis, and Sandy
rivers (tributaries to the Columbia River)
(Oregon Department of Fish and
Wildlife (ODFW) and Washington
Department of Fish and Wildlife
(WDFW), 2001). Other river basins in
the lower 48 United States where
spawning runs of eulachon have been
documented include the Klamath River
in northern California and infrequently
in some, but not all, coastal rivers
BILLING CODE 3510-22-S
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Figure 1. Rivers, channels and inlets referred to in the

eulachon status review.
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in northern California, Oregon and
Washington (Emmett et al., 1991,
Willson et al., 2006). Major production
areas in Canada are the Fraser and Nass
rivers (Willson et al., 2006). Numerous
other river systems in central British
Columbia and Alaska have consistent
yearly runs of eulachon and historically
supported significant levels of harvest
(Willson et al., 2006; Gustafson et al.,
2008). Many sources note that runs
occasionally occur in many other rivers
and streams, although these tend to be
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erratic, appearing in some years but not
others, and appearing only rarely in
some river systems (Hay and McCarter,
2000; Willson et al., 2006).

Spawning Behavior

Eulachon typically spend 3-5 years in
saltwater before returning to fresh water
to spawn from late winter through early
summer. Spawning grounds are
typically in the lower reaches of larger
rivers fed by snowmelt (Hay and
McCarter, 2000). Spawning typically
occurs at night. Willson et al. (2006)

concluded that the age distribution of
eulachon in a spawning run probably
varies among rivers and also varies
between sexes in some years, and
among years in the same river system.
Males typically outnumber females by
2:1 or more. Spawning occurs at
temperatures from 4° to 10° C in the
Columbia River and tributaries (ODFW
and WDFW, 2001) and from 0° to 2° C
in the Nass River (Langer ef al., 1977)
over sand, coarse gravel, or detrital
substrates. The sexes must synchronize
their activities closely, unlike some
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other group spawners such as herring,
because eulachon sperm remain viable
for only a short time, perhaps only
minutes (Hay and McCarter, 2000).
Some researchers report that males lie
next to, beside, or on top of females in
riffles (Lewis et al., 2002). Langer et al.
(1977) report that males congregate
upstream of groups of females, releasing
milt simultaneously, and females lay
eggs as the milt drifts over them. Eggs
are fertilized in the water column, sink,
and adhere to the river bottom typically
in areas of gravel and coarse sand. Most
eulachon adults die after spawning.

In many rivers, spawning is limited to
the part of the river that is influenced
by tides (Lewis et al., 2002), but some
exceptions exist. In the Berners Bay
system of Alaska, the greatest
abundance of eulachon was observed in
tidally-influenced reaches, but some
fish ascended well beyond the tidal
influence (Willson et al., 2006).
Eulachon once ascended more than 160
km in the Columbia River system. There
is some evidence that water velocity
greater than 0.4 m/s begins to limit the
upstream movements of eulachon
(Lewis et al., 2002).

Entry into the spawning rivers
appears to be related to water
temperature and the occurrence of high
tides (Ricker et al., 1954; Smith and
Saalfeld, 1955; Spangler, 2002).
Spawning occurs in January, February,
and March in the Columbia River, and
April and May in the Fraser River.
Eulachon runs in central and northern
British Columbia typically occur in late
February and March or late March and
early April. Attempts to characterize
eulachon run timing are complicated
further by marked annual variation in
timing. Willson et al. (2006) give several
examples of spawning run timing
varying by a month or more in rivers in
British Columbia and Alaska.

Although spawning generally occurs
at temperatures from 4° to 7° C in the
Cowlitz River (Smith and Saalfeld,
1955), peak eulachon runs occurred at
noticeably colder temperatures (between
0° and 2° C) in the Nass River. The Nass
River run is also earlier than the
eulachon run that occurs at warmer
temperatures in the Fraser River (Langer
etal., 1977).

Early Life History and Maturation

Eulachon eggs are approximately 1
mm in diameter, averaging about 43 mg
in weight; however, in the Fraser River
population egg weight varied from 10
mg in fish measuring 120 mm in length
to almost 30 mg in fish of 180—-190 mm
standard length (Hay and McCarter,
2000). Eggs are enclosed in a double
membrane; after fertilization in the

water, the outer membrane breaks and
turns inside out, creating a sticky stalk
which helps anchor the eggs to sand
grains and small gravel (Hart and
McHugh, 1944; Hay and McCarter,
2000). Eulachon eggs hatch in 20-40
days, with incubation time dependent
on water temperature. Shortly after
hatching, the larvae are carried
downstream and dispersed by estuarine
and ocean currents. Similar to salmon,
juvenile eulachon are thought to imprint
on the chemical signature of their natal
(birth) river basins. However, juvenile
eulachon spend less time in freshwater
environments than do juvenile salmon,
and researchers believe that this short
freshwater residence time may cause
returning eulachon to stray more from
their birth spawning sites than salmon
(Hay and McCarter, 2000).

After leaving estuarine rearing areas,
juvenile eulachon move from shallow
nearshore areas to deeper areas over the
continental shelf. Larvae and young
juveniles become widely distributed in
coastal waters, with fish found mostly at
depths up to 15 m (Hay and McCarter,
2000) but sometimes as deep as 182 m
(Barraclough, 1964). There is currently
little information available about
eulachon movements in nearshore
marine areas and the open ocean.
Willson et al. (2006) summarized the
results of surveys showing
concentrations of pre-spawning adult
eulachon off Vancouver Island, in the
Bering Sea, in the Gulf of Alaska, in
Prince William Sound, and in the
Coastal Fjords of Southeast Alaska. The
amount of eulachon bycatch in the pink
shrimp fishery seems to indicate that
the distribution of these organisms
overlap in the ocean.

Prey

Eulachon feed on zooplankton,
chiefly eating crustaceans such as
copepods and euphausiids, including
Thysanoessa spp. (Barraclough, 1964;
Hay and McCarter, 2000), unidentified
malacostracans (Sturdevant et al., 1999),
and cumaceans (Smith and Saalfeld,
1955). Eulachon larvae and post-larvae
eat phytoplankton, copepods, copepod
eggs, mysids, barnacle larvae, worm
larvae, and eulachon larvae (WDFW and
ODFW, 2001). Adults and juveniles
commonly forage at moderate depths
(15 to 182 m) in inshore waters (Hay
and McCarter, 2000).

Predators

Eulachon are very high in lipids, and,
due to their availability during
spawning runs, they are an important
part of the Pacific coastal food web.
They have numerous avian predators
such as harlequin ducks, pigeon

guillemots, common murres,
mergansers, cormorants, gulls, and
eagles. Marine mammals such as baleen
whales, orcas, dolphins, pinnipeds, and
beluga whales are known to feed on
eulachon. During spawning runs, bears
and wolves have been observed
consuming eulachon. Fishes that prey
on eulachon include white sturgeon,
spiny dogfish, sablefish, salmon sharks,
arrowtooth flounder, salmon, Dolly
Varden, Pacific halibut, and Pacific cod.
In particular, eulachon and their eggs
seem to provide a significant food
source for white sturgeon in the
Columbia and Fraser Rivers.

Age and Length

It is difficult to compare eulachon
body lengths among reports because
researchers have used different length
measures (i.e., standard, fork, and total
length) and these must be standardized
for across-population comparisons
(Buchheister and Wilson, 2005). As
expected, both length and body mass
increase with age. Eulachon on the
Twentymile River averaged about 180—
200 mm and 40-58 g at age 2, to 220—
225 mm and 80-90 g at age 5. At age 3,
the most common age of spawners, fork
length averaged about 200-215 mm and
body mass averaged about 60—65 g
(estimated from Spangler, 2002). For the
Fraser River population, fork-length
distribution was as follows: age 0+ fish
were about 20-50 mm, age 1+ about 50—
80 mm, age 2+ about 75—105 mm, age
3+ about 105—-135 mm, and age 4+ about
135—-160 mm (estimated by Willson et
al., 2006, from Barraclough, 1964).
Eulachon in the Kemano, Kitimat, Nass,
Stikine, and Columbia rivers have
similar distributions of size-at-age, but
the increase in size-at-age is small for
both sexes (10 mm from age 3 to 4 and
4 mm from age 4 to 5; Lewis et al.,
2002).

DPS Delineation

Evidence that the BRT found
informative for determining whether
southern populations of eulachon may
be discrete from northern populations of
eulachon included differences in:
spawning characteristics; size- and age-
at-maturity of eulachon between
northern and southern rivers in the
species’ range; ecological features of
both the oceanic and freshwater
environments occupied by eulachon;
and genetic characteristics.

Spawning Characteristics

Eulachon generally spawn in rivers
that are glacier-or snowmelt-fed and
have a pronounced peak freshet in
spring. Some researchers hypothesize
that the rapid flushing of eggs and



Federal Register/Vol. 74, No. 48/Friday, March 13, 2009/Proposed Rules

10861

larvae out of the spawning river reach
by these freshets may result in eulachon
imprinting and homing to the larger
local estuary rather than to individual
spawning rivers (Hay and McCarter,
2000). Thus, the estuary has been
invoked as the likely geographic
population unit for eulachon (Hay and
McCarter, 2000; Hay and Beacham,
2005).

Variation in spawn timing among
rivers has also been cited as indicative
of local adaptation in eulachon (Hay
and McCarter, 2000), although the wide
overlap in spawn timing among rivers
makes it difficult to discern distinctive
patterns in this trait. These differences
in spawn timing result in some
populations spawning when water
temperatures are as low as 0-2° C, and
sometimes under ice (e.g., in the Nass
River; Langer et al., 1977), whereas
other populations experience spawning
temperatures of from 4-7° C (e.g., in the
Cowlitz River; (Smith and Saalfield,
1955)). In general, eulachon spawn
earlier in southern portions of their
range than in rivers to the north. River-
entry and spawning begin as early as
December and January in the Columbia
River Basin and as late as June in central
Alaska. However, eulachon have been
known to spawn as early as January in
rivers of the Copper River Delta of
Alaska and as late as May in northern
California. The general spawn timing
pattern is reversed along the coast of
British Columbia where the earliest
spawning occurs in the Nass River in
the far north in February to early March,
and the latest spawning occurs in the
Fraser River in April and May in the far
south.

Size and Age-at-Maturity

Coastwide, there appears to be an
increase in both mean length and weight
of eulachon at maturity with an increase
in latitude. Mean eulachon fork length
and weight at maturity range from about
215 mm and 70 g in the Twentymile
River in Alaska to 175 mm and 37 g in
the Columbia River. This pattern is
typical of many vertebrate
poikilotherms (i.e., cold-blooded
animals), for which higher rearing
temperatures result in reduced size at a
given stage of development (Lindsey,
1966; Atkinson, 1994; Stout et al.,
2001a).

Age determination of eulachon has
been difficult to validate and estimates
of age based on otolith increments may
not be accurate (Ricker et al. 1954, Hay
and McCarter 2000). Most studies based
on otolith increments conclude that
some eulachon spawn at age—2 through
age—5, but most spawn at age—2, age—3
or age—4 (Barraclough, 1964; Langer et

al., 1977; Hay and McCarter, 2000;
Willson et al., 2006). Recently, Clarke et
al. (2007) developed a method to
estimate eulachon age at spawning from
analysis of variations in barium and
calcium in the otoliths. This study
indicated that age structure of spawners
in the southern areas may be limited to
one or at most two year classes (Clarke
et al., 2007). According to Clarke et al.
(2007), the number of peaks in the
Barium to Calcium ratio observed in
eulachon otoliths increased with
increasing latitude, suggesting that the
age at maturity is older for northern
populations.

Ecological Boundaries

The fidelity with which eulachon
return to their natal river, estuary, or
inlet implies some association between
a specific population and its freshwater
and/or estuarine environment.
Differences in life-history strategies
among eulachon populations may have
arisen, in part, in response to selective
pressures of different freshwater/
estuarine environments. If the
boundaries of distinct freshwater or
estuarine habitats coincide with
differences in life histories, it would
suggest a certain degree of local
adaptation. The BRT looked at the
characteristics of the terrestrial and
marine environments occupied by
eulachon to assist in evaluating
potential DPS structure.

The BRT used the Environmental
Protection Agency ecoregion
designations (Omernik, 1987) to
evaluate potential eulachon DPS
structure based on freshwater
distribution. These ecoregions have
been used in past ESA status reviews
and recovery plans to identify DPSs and
population structure of Pacific salmon
and other marine fishes (e.g., Good et
al., 2005). The historical distribution of
eulachon in Washington, Oregon, and
California corresponds closely with the
Coastal Range Ecoregion as defined in
Omernik (1987). Extending from the
Olympic Peninsula through the Coast
Range proper and down to the Klamath
Mountains and the San Francisco Bay
area, this region is influenced by
medium to high rainfall levels because
of the interaction between marine
weather systems and the mountainous
nature of the region. Topographically,
the region averages about 500 m in
elevation, with mountain tops under
1,200 m in elevation. The region is
heavily forested, primarily with Sitka
spruce, western hemlock, and western
red cedar. Streams occupied by
eulachon within this region generally
follow two distinct annual flow
patterns: (1) Streams draining coastal

watersheds, where winter rain storms
are common, have high flow periods
coinciding with these storms; (2)
streams draining more interior areas,
such as the Columbia and Cowlitz
Rivers, have a distinct spring freshet
period coinciding with snow melt.
Eulachon production is highest in these
latter systems.

The BRT also used Environment
Canada’s (2008) established system of
ecozones and ecoregions to help assess
eulachon DPS boundaries in Canada.
Their “Ecozones” are approximately the
same size as the ecoregions defined by
Omernik (1987), while their ecoregions
are considerably smaller. All rivers that
support regular runs of eulachon in
British Columbia are within the Pacific
Maritime Ecozone, which consists of 14
ecoregions. The Lower Mainland,
Pacific Ranges, and Coastal Gap
ecoregions contain rivers supporting
regular runs of eulachon as defined in
Hay and McCarter (2000) and Hay
(2002). The Lower Mainland Ecoregion
is dominated by the Fraser River and
includes the Fraser River valley. Mean
annual precipitation in the Fraser River
Valley ranges from 200 cm in the
Cascade foothills to 85 cm at the river’s
mouth. Mean summer and winter air
temperatures in this region are 15° C
and 3.5° G, respectively. Douglas fir
dominates native forest stands while
other common tree species include red
alder, Pacific madrone, western red
cedar and western hemlock. The Pacific
Ranges Ecoregion extends from the
southern extent of the steeply sloping
irregular Coast Mountains at the US
border to Bella Coola in the north. These
mountains range from sea level to as
high as 4000 m. Many rivers in this
region originate in expansive ice-fields,
and numerous glaciers extend into the
lowlands. Mean summer and winter air
temperatures in this region are 13.5° C
and -1° C, respectively. Mean annual
precipitation in this ecoregion ranges
from 340 cm at high elevations to 150
cm at sea level. The coastal forest zone
is dominated by stands of western red
cedar, western hemlock, and Pacific
silver fir; and by Douglas fir and
western hemlock in drier sites. The
Coastal Gap Ecoregion extends from
Dean Channel north to the border
between British Columbia and Alaska
and is bounded by the taller Pacific
Ranges to the south and the Boundary
Ranges to the north. The low-relief
mountains in this ecoregion consist of
the Kitimat Ranges, which rarely reach
higher than 2400 m. Mean summer and
winter air temperatures in this region
are 13° C and -0.5° C, respectively. This
ecoregion has the highest mean annual
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precipitation in British Columbia,
ranging from 200 cm on the coast to
over 450 cm at high elevations. Forests
are dominated by western red cedar,
yellow cedar, and western hemlock.
Some Sitka spruce and shore pine are
also present with red alder being
common on disturbed sites.

The Nass Basin Ecoregion contains
two rivers, the Nass and the Skeena,
which also support regular runs of
eulachon. The Nass Basin Ecoregion lies
between the interior and coastal
portions of the Coast Mountains in west-
central British Columbia and is an area
of low-relief composed of folded
Jurassic and Cretaceous sediments that
is almost encircled by mountains. Mean
summer and winter air temperatures in
this region are 11.5° C and -9.5° C,
respectively. Mean annual precipitation
ranges up to 250 cm at higher elevations
to 150 cm in the lowlands. The moist
montane zone is dominated by western
red cedar and western hemlock,
whereas forests in the subalpine zone
contain subalpine fir, lodgepole pine,
and Engelmann spruce.

The BRT also looked at ecological
features of the ocean environment to
evaluate potential eulachon DPS
structure. Ware and McFarlane (1989)
built upon previous descriptions of
oceanic domains in the northeast Pacific
Ocean by Dodimead et al. (1963) and
Thomson (1981) to identify three
principal fish production domains in
the range of eulachon: (1) a Southern
Coastal Upwelling Domain, (2) a
Northern Coastal Downwelling Domain,
and (3) a Central Subarctic Domain (the
Alaskan Gyre). The boundary between
the Coastal Upwelling Domain and
Coastal Downwelling Domain occurs
where the eastward flowing Subarctic
Current (also called the North Pacific
Current) bifurcates to form the north-
flowing Alaska Current and the south-
flowing California Current. This occurs
in the vicinity of a Transitional Zone
between the northern tip of Vancouver
Island and the northern extent of the
Queen Charlotte Islands (an archipelago
off the northwest coast of British
Columbia, Canada, just south of the
Nass River outlet).

Similarly, Longhurst (2006) identifies
an Alaska Downwelling Coastal
Province and a California Current
Province within the Pacific Coastal
Biome in his delineation of ocean zones.
Within Longhurst’s (2006) Pacific
Coastal Biome, ocean distribution of
eulachon spans the Alaska Downwelling
Coastal Province and the northern
portion of the California Current
Province. Longhurst (2006) also places
the boundary between the Alaska
Coastal Downwelling Province and the

California Current Province where the
eastward flowing Subarctic Current
(also called the North Pacific Current)
bifurcates.

Different modes of physical forcing
and nutrient enrichment characterize
these provinces. Eulachon occupying
these different provinces likely
experience different ocean conditions
and selective pressures. In the Alaska
Coastal Downwelling province, large
amounts of precipitation and runoff
from melting glaciers along the
mountainous Alaskan coast provide the
majority of freshwater input. In summer
and fall, when runoff is at a maximum,
waters in the fjord-like coastline and in
this area are usually highly stratified in
both temperature and salinity.
Following the spring phytoplankton
bloom, stratification in the top layers of
the water column limits nutrient
availability and leads to subsequent
nutrient depletion. Occasional wind
events lead to temporary local
upwelling of nutrients and subsequent
phytoplankton blooms. In general, water
temperatures are lower in this province
than the more southerly California
Current Province.

In the California Current Province,
seasonal wind driven upwelling is a
dominate feature of this province. This
process carries nutrients onshore where
they are upwelled along the coast,
leading to high primary production that
lasts through much of the spring and
summer. Nearshore upwelling also
results in higher salinities and lower
temperatures compared to offshore
locations.

These two provinces are also
characterized by distinct plankton
communities: a boreal community in the
Alaska Downwelling Province and a
temperate community in the California
Current Province. Food availability for
eulachon differs in type and seasonal
availability between provinces. It is
likely that food availability highly
influences eulachon behaviors such as
seasonal movements.

Genetics

The analysis of the geographical
distribution of genetic variation is a
powerful method for identifying
discrete populations. In addition, such
analysis can sometimes be used to
estimate historical dispersals,
equilibrium levels of migration (gene
flow), and past isolation. Commonly
used molecular genetic markers include
protein variants (allozymes),
microsatellite loci (variable numbers of
short tandem repeats in nuclear DNA),
and mitochondrial DNA (mtDNA).

The BRT reviewed three published
genetic studies to consider evidence of

population structure in eulachon. One
of these studies (McLean et al., 1999)
used restriction fragment length
polymorphism analysis to examine
variation in mtDNA. Mitochondrial
DNA studies are generally most useful
for detecting deep divergence patterns
of population structure, and may not be
very powerful for detecting structure
among closely related populations. The
other studies (McLean and Taylor, 2001;
Kaukinen et al., 2004; Beacham et al.,
2005) analyzed microsatellite loci.
Microsatellite DNA markers can
potentially detect population structure
on finer spatial and temporal scales than
can other DNA or protein markers
because of higher levels of
polymorphism (diversity) found in
microsatellite DNA (reflecting a high
mutation rate).

McLean et al. (1999) examined
mtDNA variation in 285 eulachon
samples collected at 11 freshwater sites
ranging from the Columbia River to
Cook Inlet, Alaska, and also from 29
ocean-caught fish captured in the Bering
Sea. They concluded that, overall, there
was little genetic differentiation among
eulachon collected from distinct
freshwater locations throughout the
eulachon range. The pattern of eulachon
mtDNA variation does not indicate the
existence of any highly divergent
populations and is consistent with the
hypothesis that eulachon dispersed
from a single glacial formation and
retreat event. However, McLean et al.
(1999) did note an association of
geographic distance with genetic
differentiation among eulachon
populations, and suggested this
represented an emerging population
subdivision throughout the range of the
species.

In a later study, McLean and Taylor
(2001) used five microsatellite loci to
examine variation in the same set of
populations as McLean et al. (1999).
The populations in the Columbia and
Cowlitz rivers were represented by 2
years of samples with a total sample size
of 60 fish from each river. However,
several populations were represented by
very few samples, including just five
fish from the three rivers in Gardner
Canal and just 10 fish from the Fraser
River. Results from a hierarchical
analysis of molecular variance test were
similar to those of the McLean et al.
(1999) mtDNA study, with 0.85 percent
of variation occurring among large
regions and 3.75 percent among
populations within regions. In contrast
to the mtDNA analysis however, genetic
distances among populations using
these five microsatellite loci were not
correlated with geographic distances.
Overall, McLean and Taylor (2001)
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concluded that their microsatellite DNA
results were mostly consistent with the
mtDNA findings of McLean et al. (1999)
and that both studies indicated that
eulachon have some degree of
population structure.

The most extensive genetic study of
eulachon, in terms of sample size and
number of loci examined, is that of
Beacham et al. (2005). Beacham et al.
(2005) examined microsatellite DNA
variation in eulachon collected at 9 sites
ranging from the Columbia River to
Cook Inlet, Alaska, using the 14 loci
developed in an earlier study by
Kaukinen et al. (2004). Sample sizes per
site ranged from 74 fish from the
Columbia River to 421 from the Fraser
River. Samples collected in multiple
years were analyzed from populations
in the Bella Coola and Kemano rivers (2
years of sampling) and also in the Nass
River (3 years of sampling). Beacham et
al. (2005) observed much greater
microsatellite DNA diversity within
populations than that reported by
McLean and Taylor (2001), and all loci
were highly polymorphic in all of the
sampled populations. Significant
genetic differentiation was observed
among all comparisons of the nine
populations in the study. A cluster
analysis of genetic distances showed
genetic affinities among the populations
in the Fraser, Columbia, and Cowlitz
rivers and also among the Kemano,
Klinaklini, and Bella Coola rivers along
the central British Columbia coast. In
particular, there was evidence of a
genetic discontinuity north of the Fraser
River, with Fraser and Columbia/
Cowlitz samples being approximately 3—
6 times more divergent from samples
further to the north than they were to
each other. Similar to the mtDNA study
of McLean et al. (1999), the authors also
found that genetic differentiation among
populations was correlated with
geographic distances.

Beacham et al. (2005) found stronger
evidence of population structure than
the earlier genetic studies, and
concluded that their results indicated
that management of eulachon would be
appropriately based at the level of the
river drainage. In particular, the
microsatellite DNA analysis showed
that populations of eulachon in different
rivers are genetically differentiated from
each other at statistically significant
levels. The authors suggested that the
pattern of eulachon differentiation was
similar to that typically found in marine
fish, which is less than that observed in
most salmon species.

Although Beacham et al. (2005) found
clear evidence of genetic structure
among eulachon populations, the
authors also noted that important

questions remained unresolved. The
most important one in terms of
identifying DPSs for eulachon is the
relationship between temporal and
geographic patterns of genetic variation.
In particular, Beacham et al. (2005)
found that year-to-year genetic variation
within three British Columbia coastal
river systems was similar to the level of
variation among the rivers, which
suggests that patterns among rivers may
not be temporally stable. However, in
the comparisons involving the Columbia
River samples, the variation between the
Columbia samples and one north-of-
Fraser sample from the same year was
approximately 5 times greater than a
comparison within the Columbia from 2
different years.

When all genetic studies are
considered, the BRT found modest
genetic structure within eulachon, with
the most obvious genetic break
appearing to occur in southern British
Columbia north of the Fraser River. This
break indicates a degree of reproductive
isolation between northern and
southern populations, suggesting the
two population segments are discrete.

DPS Conclusions of the BRT

Based on the foregoing, the BRT
identified six possible DPS
configurations or scenarios that could
include eulachon that spawn in
Washington, Oregon, and California
rivers (i.e., the petitioned region). The
geographic boundaries of possible DPSs
considered in this evaluation were: (1)
the entire biological species is the “ESA
species” (i.e., there is no DPS structure
within the species); (2) a DPS boundary
near the Yakutat Forelands in Alaska
such that eulachon in Southeast Alaska
through Northern California consist of
one DPS and eulachon further north and
west consist of one or more additional
DPS(s); (3) a DPS boundary just south of
the Nass River/Dixon Entrance in
British Columbia such that eulachon
from south of the Nass River through
Northern California consist of one DPS
and eulachon from the Nass River and
further north and west consist of one or
more additional DPS(s); (4) a DPS
boundary north of the Fraser River such
that eulachon from the Fraser River
through Northern California consist of
one DPS and eulachon from the Fraser
River and further north and west consist
of one or more additional DPS(s); (5) a
DPS boundary south of the Fraser River
such that eulachon south of the US-
Canada border consist of one DPS and
eulachon from the Fraser River and
further north and west consist of one or
more additional DPS(s); (6) multiple
DPSs of eulachon in Washington,
Oregon and California and one or more

additional DPSs throughout the
remainder of the species’ range.

Because of the paucity of quantitative
population data, the BRT used
structured decision making to guide its
determination of DPS structure and
boundaries. To allow for expressions of
the level of uncertainty in identifying
the boundaries of a discrete eulachon
population, the BRT adopted a
“likelihood point” method, often
referred to as the “FEMAT” method
because it is a variation of a method
used by scientific teams evaluating
management options under the
Northwest Forest Plan (Forest
Ecosystem Management and Assessment
Team, 1993). In this approach, each BRT
member distributed 10 “likelihood
points” amongst these six DPS
scenarios. This approach has been
widely used by NMFS BRTs in previous
DPS determinations (e.g., Pacific
Salmon, Southern Resident Killer
Whale). The BRT did not attempt to
divide the entire species into DPSs, but
rather focused on evaluating whether a
DPS could be identified that contains
eulachon that spawn in Washington,
Oregon, and California, as discussed in
the listing petition.

Scenario 1 (no DPS structure)
received about 12 percent of the total
likelihood points. Scenarios 2 (one DPS
inclusive of eulachon in Southeast
Alaska to Northern California) and 5
(one DPS south of the Fraser River)
received no support by the BRT. There
was also very little BRT support for
multiple DPSs of eulachon in the
conterminous United States; only 4
percent of the likelihood points were
placed in scenario 6. All remaining
likelihood points (84 percent) were
distributed among scenarios supporting
a DPS at a level larger than the
petitioned unit of Washington, Oregon,
and California but smaller than the
entire biological species. Scenario 3
(one DPS south of the Nass River/Dixon
Entrance) received over 57 percent of
the total likelihood points. Scenario 4
(one DPS inclusive of eulachon in the
Fraser River through California)
received significant support with over
27 percent of all points placed in this
scenario.

After reviewing these results, it was
the majority opinion of the BRT that
eulachon from Washington, Oregon, and
California are not discrete from
eulachon north of the U.S.-Canada
boundary (as petitioned), but that
eulachon south of the Nass River are
discrete from eulachon in the Nass River
and northward (Figure 1). This opinion
is based on the evidence indicating that
eulachon occurring in this area are
discrete from eulachon occurring north
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of this area based on differences in
spawning temperatures; length- and
weight-at-maturity; ecological features
of both the oceanic and freshwater
environments occupied by eulachon;
and the genetic results (particularly of
Beacham et al. 2005).

This BRT determined the discrete
population segment is significant to the
species as a whole because it constitutes
over half of the geographic range of the
entire species’ distribution and includes
at least two of the major production
areas (Columbia and Fraser rivers) for
the entire species. Therefore, the loss of
this DPS would result in a significant
reduction in the species’ overall
distribution.

During the status review, the BRT did
not evaluate potential DPS structure of
eulachon populations occurring north of
the Nass River. The BRT found,
however, that northern populations are
discrete from southern populations. We
conclude that this discrete northern
population segment (from the Nass
River (inclusive) to Bristol Bay, Alaska)
would also be significant to the taxon
because it comprises a substantial
portion of the range of the species and
because the Alaska Downwelling
Coastal Province (described above)
represents a unique ecological setting
for the taxon. We have not considered
whether this northern population
segment of eulachon might be further
subdivided into more than one DPS. We
refer to the DPS south of the Nass River
as the southern DPS.

Extinction Risk Assessment

Information Reviewed

The BRT considered several types of
information while evaluating the status
of the southern DPS of eulachon. The
available data types and their respective
strengths and weaknesses are discussed
in detail in the draft status report.
Fishery-independent scientific
assessments of the total number or
biomass of spawning eulachon were
only available for the Fraser River and
from several other British Columbia
rivers. In some areas, the only data
available on eulachon abundance are
derived from commercial or subsistence
fisheries landings. Commercial landings
were available from the Klamath,
Columbia, Umpqua, Fraser, Kitimat, and
Skeena rivers. Data from Canadian First
Nations subsistence fisheries landings
were available for the Fraser River and
several other British Columbia coastal
rivers. Recreational fisheries for
eulachon have been poorly documented,
even though the recreational catch may
have been equal to the commercial catch
on many rivers with eulachon runs.

Some data are available for Fraser River
recreational catches and the BRT
considered this information. The BRT
recognized that inferring population
status from commercial, subsistence, or
recreational fishery data can be
problematic and considered this when
drawing conclusions from fishery-
dependant data.

Numerous ethnographic studies
emphasize the nutritional and cultural
importance of eulachon to coastal
Indian tribes and First Nations. The BRT
examined ethnographic sources that
describe historical distributions and
relative abundance of eulachon fisheries
within the boundaries of the DPS. Many
of the statements in these sources as to
the historical distribution and
abundance of eulachon consisted of
traditional ecological knowledge or
were anecdotal in nature. The BRT also
examined a variety of both primary
anecdotal sources (e.g., accounts of early
explorers, surveyors, fur trappers, and
settlers; and newspaper articles) and
secondary anecdotal sources (e.g.,
agency fisheries reports and journal
articles that cite personal
communications) that describe
historical distributions and relative
abundance of eulachon within the
boundaries of the DPS.

Absolute Numbers

The absolute number of individuals in
a population is important in assessing
two aspects of extinction risk. For small
populations that are stable or increasing,
population size can be an indicator of
whether the population can sustain
itself into the future in the face of
environmental fluctuations and small-
population stochasticity. In addition to
total numbers, the spatial and temporal
distribution of adults is important in
assessing risk to a species or DPS. At a
minimum, adults need to be in the same
place at the same time for reproduction
to occur.

Several aspects of eulachon biology
indicate that large aggregations of adult
eulachon are necessary for maintenance
of normal reproductive output.
Eulachon are a short-lived, high-
fecundity, high-mortality forage fish,
and such species typically have large
population sizes. Research from other
marine fishes (Sadovy, 2001) suggests
that there is likely a biological
requirement for a critical threshold
density of eulachon during spawning to
ensure adequate synchronization of
spawning, mate choice, gonadal sterol
levels, and fertilization success. Since
eulachon sperm may remain viable for
only a short time, perhaps only minutes,
sexes must synchronize spawning
activities closely, unlike other fish such

as Pacific herring (Hay and McCarter,
2000; Willson et al., 2006). In most
samples of spawning eulachon, males
greatly outnumber females (although
many factors may contribute to these
observations) (Willson et al. 2006), and
in some instances congregations of
males have been observed
simultaneously spawning upstream of
females that laid eggs as milt drifted
downstream (Langer et al., 1977).

In addition, the genetically effective
population size of eulachon may be
much lower than the census size.
Effective size is important because it
determines the rate of inbreeding and
the rate at which a population loses
genetic variation. In marine species,
under conditions of high fecundity and
high mortality associated with pelagic
larval development, local environmental
conditions may lead to random
“sweepstake recruitment” events where
only a small minority of spawning
individuals contribute to subsequent
generations (Hedgecock, 1994), and this
effect appears to be more pronounced in
larger populations (Hauser and
Carvalho, 2008).

Historical Abundance and Carrying
Capacity

Knowing the relationship of present
abundance to present carrying capacity
is important for evaluating the health of
populations; but the fact that a
population is near its current carrying
capacity does not necessarily signify full
health. A population near carrying
capacity implies that short-term
management may not be able to increase
fish abundance.

The relationship of current abundance
and habitat capacity to historical levels
is another important consideration in
evaluating risk. Knowledge of historical
population conditions provides a
perspective for understanding the
conditions under which present
populations evolved. Historical
abundance also provides the basis for
scaling long-term trends in populations.
Comparison of present and past habitat
capacity can also indicate long-term
population trends and problems of
population fragmentation. For eulachon,
current and historical abundance data
and information was available in the
form of spawner biomass and/or total
spawner counts, offshore juvenile
eulachon biomass estimates, mean
eulachon larval density, catch-per-unit-
effort, commercial/recreational/
subsistence fisheries landings,
ethnographic studies, and anecdotal
qualitative information.
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Trends in Abundance

Short- and long-term trends in
abundance are a primary indicator of
risk. Trends may be calculated from a
variety of quantitative data, which are
discussed in detail in specific sections
below. Interpretation of trends in terms
of population sustainability is difficult
for a variety of reasons: First, eulachon
are harvested in fisheries, and shifting
harvest goals or market conditions
directly affect trends in spawning
abundance and catch. Second,
environmental fluctuations on short
timescales affect trend estimates,
especially for shorter trends and
relatively short-lived species like
eulachon.

Recent Events

A variety of factors, both natural and
human-induced, affect the degree of risk
facing eulachon populations. Because of
time lags in these effects and variability
in populations, recent changes in any of
these factors may affect current risk
without any apparent change in
available population statistics. Thus,
consideration of these effects must go
beyond examination of recent
abundance and trends. Yet forecasting
future effects is rarely straightforward
and usually involves qualitative
evaluations based on informed
professional judgment. Events affecting
populations may include natural
changes in the environment or human-
induced changes, either beneficial or
detrimental.

It is generally accepted that important
shifts in ocean-atmosphere conditions
occurred about 1977 and again in 1998
that affected North Pacific marine
ecosystems. Several studies have
described decadal-scale oscillations in
North Pacific climatic and oceanic
conditions (Mantua and Hare, 2002).
These changes have been associated
with recruitment patterns of several
groundfish species and Pacific herring
(McFarlane et al., 2000). Increases in
eulachon in the Columbia, Fraser, and
Klinaklini rivers in 2001-2002 may be
largely a result of the more favorable
ocean conditions for eulachon survival
during the transition from larvae to
juvenile when these broods entered the
ocean in 1998-2000.

At this time, we do not know whether
recent shifts in climate/ocean
conditions represent a long-term shift in
conditions that will continue affecting
populations into the future or short-term
environmental fluctuations that can be
expected to be reversed in the near
future. Although recent conditions
appear to be within the range of historic
conditions under which eulachon

populations have evolved, the risks
associated with poor climate conditions
may be exacerbated by human influence
on these populations (Lawson, 1993).

Distribution and Abundance

Historically important spawning areas
for eulachon south of the Nass River
include the Klamath, Columbia, and
Fraser Rivers, and numerous coastal
rivers in British Columbia (Willson et al.
2006).

Klamath and other Northern California
Rivers

There has been no long-term
monitoring program targeting eulachon
in California, making the assessment of
historical abundance and abundance
trends difficult (Gustafson et al., 2008).
Ethnographic studies, pioneer diaries,
interviews with local fishers, personal
observations and communications from
managers, and newspaper accounts are
therefore the best scientific and
commercial information available that
provide documentation of eulachon
occurrence in the Klamath River and
other rivers on the Northern California
coast.

Hubbs (1925) and Schultz and DeLacy
(1935), leading ichthyologists of their
day, described the Klamath River in
Northern California as the southern
limit of the range of eulachon. More
recent compilations state that large
spawning aggregations of eulachon were
reported to have once regularly occurred
in the Klamath River (Fry 1979, Moyle
et al., 1995; Larson and Belchik 1998;
Moyle 2002; Hamilton et al., 2005) and
on occasion in the Mad River (Moyle et
al., 1995; Moyle 2002) and Redwood
Creek (Redwood Creek is located south
of the Klamath River near the town of
Orick, California) (Moyle et al., 1995). In
addition, Moyle et al. (1995) and Moyle
(2002) stated that small numbers of
eulachon have been reported from the
Smith River (the Smith River is located
just south of the Oregon/California
border). California Department of Fish
and Game’s “Status Report on Living
Marine Resources” document
(Sweetnam et al., 2001) stated that “The
principal spawning run [of eulachon] in
California is in the Klamath River, but
runs have also been recorded in the Mad
and Smith Rivers and Redwood Creek.”

Eulachon have been occasionally
reported from other freshwater streams
of California. Jennings (1996) reported
observations of adult eulachon in creeks
tributary to Humboldt Bay, California in
May of 1977. Although Minckley et al.
(1986) indicate that eulachon were
native to the Sacramento River and
drainages within the south California
Coastal to Baja California region, no

verifying references or actual
observations for these assertions were
given. Recently, Vincik and Titus (2007)
reported on the capture of a single
mature male eulachon in a screw trap at
RM 142 on the Sacramento River.

The California Academy of Sciences
(CAS) ichthyology collection database
lists eulachon specimens collected from
the Klamath River in February 1916 and
March 1947 and 1963, and in Redwood
Creek in February 1955 (see CAS online
collections database at http://
research.calacademy.org/research/
Ichthyology/collection/index.asp). A
search of available online digital
newspaper resources revealed an early
account of eulachon in the Klamath
River in a newspaper account in 1879
and runs large enough to be noted in
local newspaper accounts occurred in
the Klamath River in February 1919,
March 1968, and April 1963 and 1969;
in Redwood Creek in April 1963 and
1967; and in the Mad River in April
1963 (see draft BRT report Appendix B).
An early memoir by a traveler surveying
timber resources on the Klamath River
reported eulachon being harvested (15—
20 pounds in a single dipnet haul) by
Yurok tribal members in the early 1890s
(Pearsall, 1928).

Eulachon were of great cultural and
subsistence importance to the Yurok
Tribe on the Lower Klamath River
(Trihey and Associates, 1996) and the
Yurok People consider eulachon to be a
Tribal Trust Species (Trihey and
Associates, 1996; Larson and Belchik,
1998). Eulachon once supported
popular recreational fisheries in
Northern California rivers, but were
never commercially important in
California. The only reported
commercial catch of eulachon in
Northern California occurred in 1963
when a combined total of 25 metric tons
(56,000 Ibs) was landed from the
Klamath River, the Mad River, and
Redwood Creek (Odemar, 1964). Larson
and Belchik (1998), report that eulachon
have not been of commercial
importance in the Klamath and are
totally unstudied as to their run
strengths.

Larson and Belchik (1998) also
reported that according to accounts of
Yurok Tribal elders, the last noticeable
runs of eulachon were observed in the
Klamath River in 1988 and 1989 by
Tribal fishers. Most fishers interviewed
perceived a decline in the mid to late
1970s, while about a fifth thought it was
in the 1980s. A minority of those
interviewed noticed declines in the
1950s and 1960s. Larson and Belchik
(1998) further stated that “in December
1988 and May 1989, a total of 44
eulachon were identified in outmigrant
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salmonid seining operations in and
above the Klamath River estuary (CDFG
unpublished seining data)”” and that
only a single eulachon specimen (in
1996) was positively identified between
1991 and 1998 on the Klamath River. As
detailed in Larson and Belchik (1998),
the Yurok Tribal Fisheries Program
spent over 119 hours of staff time from
5 February to 6 May 1996 sampling for
eulachon in the lower Klamath River at
five different sites, where eulachon had
been noted in the past, without
encountering a single eulachon.
However, one eulachon was captured by
a Yurok Tribal member near the mouth
of the Klamath River in 1996 (Larson
and Belchik, 1998). Sweetnam et al.
(2001) stated that “In recent years,
eulachon numbers seem to have
declined drastically; so they are now
rare or absent from the Mad River and
Redwood Creek and scarce in the
Klamath River.” They also stated that,
“the eulachon and its fishery have been
largely ignored in the past” in
California. Sweetnam et al., 2001
suggest the perceived lack of eulachon
in the Klamath River, currently and in
the recent past, represents a low point
in a natural cycle, though they also
admit that the declines may be due to
human activities. In January 2007, six
eulachon were reportedly caught by
tribal fishermen on the Klamath River
(Dave Hillemeier, Yurok Tribe, pers.
comm.).

The BRT discussed several possible
interpretations of the available
information. In particular, the BRT
discussed the possibility that,
historically, runs of eulachon in the
Klamath River were episodic and
perhaps only occasionally large enough
to be noticed. This interpretation,
however, is inconsistent with the
numerous anecdotal but independent
reports of regular large runs. The BRT
also considered the possibility that
eulachon still occur in low but viable
numbers in Northern California rivers
but are not frequently observed because
of the absence of a formal monitoring
program, or that some eulachon may
spawn in estuarine environments and
are therefore not observed in the
riverine environment. These
interpretations are inconsistent with the
following facts: state and tribal
biologists are monitoring rivers where
eulachon were historically reported but
are not regularly finding eulachon;
sizable spawning runs of eulachon
attract large numbers of predators,
which are readily observable and were
historically well-reported (see above);
and eulachon are not known to spawn
in estuaries in large numbers.

After considering these possible
interpretations of the available
information, the BRT concluded that the
explanation most consistent with the
evidence is that Klamath River eulachon
runs used to be regular and large enough
to be readily noticeable and now are
intermittent, small, and sporadic. In
particular, various accounts written by
California Department of Fish and Game
personnel (Fry, 1979; Sweetnam et al.,
2001; CDFG, 2008), Yurok Tribal
Fisheries Department personnel (Larson
and Belchik, 1998), the National
Resource Council’s Committee on
Endangered and Threatened Fishes in
the Klamath River Basin (NRC, 2004),
and available academic literature
(Moyle et al., 1995; Moyle, 2002;
Hamilton et al., 2005) describe accounts
of the past occurrence of eulachon in
the Klamath River and their subsequent
decline. Based on the available
information, the BRT was unable to
estimate the historical abundance of
eulachon in northern California, but
found no reason to discount the veracity
of these anecdotal sources, which span
a period of approximately 100 years and
are consistent in their description of
noticeable runs of eulachon having once
ascended the Klamath River.

Likewise, although the BRT was
concerned about the absence of a
contemporary monitoring program for
eulachon, the available information
strongly indicated that noticeable runs
of eulachon are not currently spawning
in Klamath River or other northern
California rivers. In particular, the BRT
thought it likely that if eulachon were
returning in any substantial numbers it
would be reported by local residents or
those engaged in recreation, research, or
management on rivers in Northern
California. The BRT noted that large
eulachon runs tend to attract the
attention of fishers, and the previous
runs on the Klamath River were readily
noticeable (e.g., “the fish moved up in
huge swarms, followed by large flocks of
feeding seabirds” (Moyle, 2002)). The
BRT therefore concluded that the
available information was most
reasonably interpreted as indicating that
noticeable, regularly returning runs of
eulachon used to be present in the
Klamath River, but have been rare or
sporadic for a period of several decades.

Although the BRT was reasonably
confident that eulachon have declined
substantially in Northern California, it is
also clear that they have not been totally
absent from this area in recent years. In
particular, recent reports from Yurok
Tribal fisheries biologists of a few
eulachon being caught incidentally in
other fisheries on the Klamath in 2007
indicates eulachon still enter the

Klamath River on occasion in low
numbers. We agree that the BRT’s
conclusions regarding eulachon
presence and declines in the Klamath
and other Northern California rivers are
the most persuasive interpretation of the
best available scientific and commercial
information.

Columbia River

The Columbia River and its tributaries
support the largest known eulachon run.
Although direct estimates of adult
spawning stock abundance are
unavailable, records of commercial
fishery landings begin in 1888 and
continue as a nearly uninterrupted data
set to the present time (Gustafson ef al.,
2008). A large recreational dipnet
fishery for which catch records are not
maintained has taken place during the
same time as the commercial fishery
(WDFW and ODFW, 2001).

Although commercial eulachon
landings do not provide a quantitative
measure of spawning stock abundance,
since they can be driven by market and
environmental conditions as well as
population abundance, the WDFW and
ODFW Joint Columbia River
Management Staff (JCRMS, 2007) has
concluded that “they do provide a
useful measure of the relative annual
run strength.” In particular, State
fisheries managers of Columbia River
eulachon use commercial landings to
judge whether population trends are
upward, neutral, or downward (JCRMS,
2007). In their report, the BRT agreed
with this use of commercial landings
data.

The Columbia River, estimated to
have historically represented fully half
of the taxon’s abundance, experienced a
sudden decline in its commercial
eulachon fishery landings in 1993-1994
(ODFW and WDFW, 2001; JCRMS,
2007). Commercial catch levels were
consistently high (usually greater than
500 metric tons and often greater than
1,000 metric tons) for the three quarters
of a century from about 1915 to 1992.

In 1993, the catches declined greatly to
233 metric tons and declined further to
an average of less than 40 metric tons
between 1994 and 2000. From 2001 to
2004, the catches increased to an
average of 266 metric tons, before falling
to an average of less than 5 metric tons
from 2005 to 2008 (JCRMS, 2007). Some
of this pattern is due to fishery
restrictions, which were in turn put in
place due to sharp declines in apparent
abundance. Persistent low returns and
landings of eulachon in the Columbia
River from 1993 to 2000 prompted the
States of Oregon and Washington to
adopt a Joint State Eulachon
Management Plan in 2001 that provides
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for restricted harvest management when
parental run strength, juvenile
production, and ocean productivity
indicate a poor return is likely (WDFW
and ODFW, 2001). The fishery has
operated at the most conservative level
allowed for in the Joint State Eulachon
Management Plan since 2005 owing to
the low level of returns during this time
period (JCRMS, 2005; 2006; 2007).
Based on these data and the
interpretation of them described above,
the BRT concluded that available catch
and effort information indicate an
abrupt decline in eulachon abundance
in the early 1990’s, with no evidence
that the population has returned to its
former level since then.

Fraser River

As in the Columbia River, a long-term
data set for commercial landings dating
back into the 1880s exists for the Fraser
River in British Columbia. Between
1941 and 1996 commercial landings
averaged about 83 metric tons, but
ranged as high as 421 metric tons (Hay
and McCarter, 2000). For much of this
period the commercial fishery landings
are not a good indicator of relative
abundance, since landings were largely
driven by market demand (Moody,
2008). Following a similar pattern to
that of the Columbia River, eulachon
abundance began to decline in 1993 to
the point where the fishery was closed
in 1997. This closure was also partially
due to what the Canadian DFO
perceived to be a lack of ability to
control the fishery under the existing
regulations (Hay et al., 2002). Since then
only minor commercial landings have
been allowed in only two of the last ten
years (2002 and 2004) (DFO, 2006). Due
to poor returns, recreational and First
Nation subsistence fisheries have also
been suspended on the Fraser River
since 2005.

In 1996, the Canadian Department of
Fisheries and Oceans (DFO) began to
estimate spawning stock abundance,
independent of the fishery landings,
using mean egg and larval plankton
density and river discharge rates
(gathered throughout a seven week
outmigrant period at five locations) in
combination with known relative
fecundity (egg production per gram of
female) and sex ratio. Over the three-
generation time of approximately 10
years, the overall biomass of the Fraser
River eulachon population has
undergone a 92.5 percent decline (1998,
134 metric tons; 2008, 10 metric tons).
The most recent population assessment
of Fraser River eulachon by Fisheries
and Oceans Canada (DFO, 2007) stated
that “despite limited directed fisheries
in recent years, the Fraser River

eulachon population remains at a
precariously low level and has failed to
recover from its collapse.” Subsequent
to this statement, spawner biomass for
the 2008 eulachon run in the Fraser
River was estimated at 10 metric tons
(see draft BRT report citing data at
http://www-sci.pac.dfo-mpo.gc.ca/
herring/herspawn/pages/river1__e.htm),
which equates to a maximum
escapement of approximately 300,000
fish.

Coastal British Columbia Rivers

Other coastal rivers and inlets in
British Columbia south of the Nass
River with historically consistent
eulachon runs include rivers in Knight
(Klinaklini River), Kingcome (Kingcome
River), and Rivers (Wannock,
Chuckwalla, and Kilbella rivers) inlets;
rivers flowing into Dean (Bella Coola,
Dean, and Kimsquit rivers) and Douglas
(Kitimat and Kildala rivers) channels;
rivers flowing into Gardner Canal
(Kemano, Kowesas, and Kitlope rivers);
and the Skeena River (Hay and
McCarter, 2000; Willson et al., 2006).
Spawner biomass (pounds or metric
tons) and/or total spawner counts
(numbers of adult fish) are available for
the Klinaklini River (1995), Kingcome
River (1997), Wannock/Kilbella rivers
(2005-2006), Bella-Coola River (2001—
2004), Kitimat River (1993—-1996, 1998—
2005), and Skeena River (1997). Many of
these coastal rivers also have a long
history of anecdotal reports of eulachon
runs or sporadic records of First
Nations’ harvest. Some areas, such as
the Kingcome and Knight Inlet, have
spawning stock abundance estimates for
a single year but no trends can be
determined from these single data
points. The BRT concluded that
available catch records, the extensive
ethnographic literature, and anecdotal
information all indicate that eulachon
were probably present in larger annual
runs in the past and that current run
sizes of eulachon appear inconsistent
with the historic level of eulachon oil or
“grease” production, which is
extensively documented in the
ethnographic literature (Macnair, 1971;
Codere, 1990).

Hay and McCarter (2000) reported
that annual runs of eulachon return on
a regular basis to the Wannock,
Chuckwalla, and Kilbella rivers in
Rivers Inlet on the Central Coast of
British Columbia. The spawning stock
biomass of eulachon in Rivers Inlet was
estimated using scientific survey
methods in 2005 and 2006. In 2005, an
estimated 2,700 adults returned to the
Wannock River, based on the capture of
only eleven adults during spawner
abundance surveys (Burrows, 2005 as

cited in Moody, 2008). An additional
three adult eulachon were taken on the
Kilbella River in 2005 (Burrows, 2005,
as cited in Moody, 2008). Moody (2008)
stated that this adult spawner survey
was repeated in 2006 and although no
adults were captured, an estimated
23,000 adult spawners returned. Some
limited information is available for First
Nation harvest in the 1960s and 1970s;
Moody (2008) reported that catches
were 1.81, 2.27, and 4.54 metric tons, in
1967, 1968, and 1971, respectively. The
BRT determined that available recent
estimates of spawning stock abundance,
catch records, ethnographic literature
(Hilton, 1990), and anecdotal
information indicate that Rivers Inlet
eulachon were present in larger annual
runs in the past.

The Bella Coola, Dean, and Kimsquit
rivers in Dean Channel support regular
eulachon runs (Hay and McCarter,
2000). Moody (2007) reports relative
abundance estimates, based on egg and
larval surveys similar to those used on
the Fraser River, for the Bella Coola
River in 2001 (0.039 metric tons), 2002
(0045—-0.050 metric tons), 2003 (.016
metric tons), and 2004 (0.0072 metric
tons). Nuxalk First Nation subsistence
fishery landings of eulachon from the
Bella Coola River show an average catch
of 18 metric tons between 1948 and
1984, with a low of 0.3 metric tons in
1960 and a high of nearly 70 metric tons
in 1954, based on data available in Hay
(2002). These data suggest that recent
(2001-2004) spawner biomass in Bella
Coola River is approximately two orders
of magnitude less than the average First
Nations eulachon landings were
between 1948 and 1984. According to
Moody (2007), it has been nine years
since the last First Nations fishery
occurred on the Bella Coola River.

The BRT concluded that that available
spawning stock biomass data collected
since 2001, catch records, extensive
ethnographic literature, and anecdotal
information indicates that Bella Coola
River and Dean Channel eulachon in
general were present in much larger
annual runs in the past. In addition, the
present run sizes of eulachon appear
inconsistent with the historic level of
grease production that is extensively
documented in the ethnographic
literature on the Nuxalk First Nations
Peoples (Kennedy and Bouchard, 1990;
Moody, 2008).

The Kitimat and Kildala rivers in
Douglas Channel support regular
eulachon runs (Hay and McCarter,
2000). Spawning stock biomass of
eulachon in the Kitimat River was
estimated using scientific survey
methods in 1993 and First Nations
fisheries landings are available for
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1969-1972. Between 1969 and 1972,
First Nations fisheries landings of
eulachon ranged from 27.2 to 81.6
metric tons (Moody, 2008). The First
Nations eulachon fishery reportedly
came to an end in 1972 as pollution by
industrial (pulp mill) and municipal
effluent discharges made the eulachon
unpalatable (Pederson et al., 1995;
Moody, 2008). Pederson et al. (1995)
estimated a total spawning biomass in
the Kitimat River of 22.6 metric tons or
about 514,000 individual eulachon in
1993. According to Moody (2008),
catch-per-unit-effort of eulachon on the
Kitimat River, as presented in EcoMetrix
(2006), declined from 50-60 fish per 24
hour gill net set in 1994—1996 to less
than 2 eulachon per gill net set since
1998. According to EcoMetrix (2006, as
cited in Moody, 2008), abundance of
eulachon from 1994 to 1996 ranged
between 527,000 and 440,000
individual spawners, and from 1998 to
2005 ranged between 13,600 and less
than 1,000. Based on anecdotal
information, Moody (2008) stated that
the last strong run returned to the
Kitimat River in 1991 and runs from
1992-1996 were estimated at half the
size of 1991. The BRT concluded that
given this information, Kitimat River,
and Douglas Channel eulachon in
general, were present in larger annual
runs in the past and that present run
size estimates of eulachon appear
inconsistent with the historic level of
grease production extensively
documented in the ethnographic
literature (Hamori-Torok, 1990).

The Kemano, Kowesas, and Kitlope
rivers in Gardner Canal support regular
runs of eulachon with the Kemano River
being the primary production area. First
Nations fisheries landings on the
Kemano River are available for 1969—
1973 and 1988-2007 (Moody, 2008). Rio
Tinto Alcan operates a hydroelectric
generation facility on the Kemano River
and, as part of an environmental
management plan, has funded
monitoring of eulachon since 1988
(Lewis et al., 2002). From 1988 to 1998,
landings ranged from 20.6 to 93.0 metric
tons (average of 57 metric tons)(Lewis et
al., 2002; Moody, 2008). However,
according to Moody (2008), no run
occurred in 1999. First Nations landings
in the Kemano River were low from
2000 to 2002, but improved to between
60 and 80 metric tons in 2003 and 2004
(ALCAN, 2005; Moody, 2008); however,
anecdotal information indicate that
eulachon returns were not detected in
the Kemano River in either 2005 or 2006
(ALCAN, 2006, 2007; EcoMetrix, 2006,
as cited in Moody, 2008). Catch-per-
unit-effort data showed similar trends to

the First Nation fishery landings, with a
sharp drop from about 2.5 metric tons
per set in 1998 to less than 0.5 metric
tons per set from 1999-2002, a rebound
to between 0.5 and 1 metric tons per set
in 2003-2004, and no fish caught in
2005-2007 (Lewis et al., 2002; Moody,
2008)

The BRT concluded that available
catch-per-unit-effort data collected since
1988, First Nations catch records,
extensive ethnographic literature, and
anecdotal information indicates that
Kemano River, and Gardner Canal
eulachon in general, were present in
larger annual runs in the past and that
present run sizes of eulachon appear
inconsistent with the historic level of
grease production that is well
documented for this region in the
ethnographic literature (Hamori-Torok,
1990).

The Skeena River and its tributaries
have supported eulachon runs (Moody,
2008), but they reportedly were small, of
short duration, and difficult to harvest
because of the large size of the
mainstem Skeena River (Stoffels, 2001;
Moody, 2008). Lewis (1997) estimated
the total spawning stock abundance of
the Skeena River eulachon at only 3.0
metric tons in 1997. A small commercial
eulachon fishery operated between 1924
and 1946 (landings ranged from 15.4
metric tons in 1924 to 0.9 metric tons in
1935) (Moody, 2008). However, total
landings records (both commercial and
subsistence) were as high as 100 metric
tons at one time and averaged 27.5
metric tons from 1900-1941 (Canada
Department of Marine and Fisheries,
Annual Report, Fisheries (1900-1916);
and Statistics Canada, Fisheries
Statistics of Canada (1917-1941)). It is
likely that demands of the local market
have driven subsistence and past
commercial fisheries statistics on the
Skeena River, thus the BRT did not
believe these data were a good index of
abundance. Moody (2008) reported
anecdotal information indicating that
very few Skeena River eulachon were
observed between 1997 and 1999, a
good run occurred in 2005, and virtually
no eulachon were observed in 2006
(Moody, 2008). Although unable to
draw strong conclusions, the BRT
concluded that available catch records
and anecdotal information indicate that
Skeena River eulachon were present in
larger annual runs in the past that at one
time supported a fishery. Although the
current status of this population is
unknown, the BRT concluded that
anecdotal information indicates
declines in abundance have occurred.

Demographic Risk Summary

Eulachon in the southern DPS were
assessed according to the four viability
criteria of abundance, productivity,
diversity, and spatial structure
(including connectivity). These four
parameters are universal indicators of
species’ viability, and individually and
collectively function as reasonable
predictors of extinction risk (McElhany
et al., 2000) that have been used
extensively in extinction risk analysis
for endangered species.

Abundance

The BRT was concerned that although
eulachon are a relatively poorly
monitored species, almost all of the
available information indicates that the
southern DPS of eulachon has
experienced an abrupt decline in
abundance throughout its range. The
BRT was particularly concerned that
two large spawning populations, in the
Columbia and Fraser Rivers, have both
declined to what appear to be
historically low levels. The BRT was
also concerned that there is very little
monitoring data available for Northern
California eulachon, but determined
that the available information suggests
that eulachon in Northern California
experienced an abrupt decline several
decades ago. The BRT was concerned
that recent attempts to estimate actual
spawner abundance in some rivers in
B.C. that are known to have supported
significant First Nations fisheries in the
past have resulted in very low estimates
of spawning stock.

In addition, the BRT was concerned
that the current abundance of the many
individual populations within the DPS
may be sufficiently low to be an
additional risk factor, even for
populations (such as the Columbia and
Fraser) where the absolute population
size seems large compared to many
other at-risk fish populations. Of
relevance to this issue are recent
reviews of extinction risk in marine
fishes illustrating that forage fish are not
immune to risk of extirpation at the
population scale (Dulvy et al., 2003;
Reynolds et al., 2005). Hutchings (2000;
2001a; 2001b) and others (Dulvy et al.,
2003; Mace and Hudson, 1999;
Hutchings and Reynolds, 2004) cite
empirical analyses indicating that
marine fishes likely have similar
extinction probabilities to those of non-
marine taxa. In evaluating this issue, the
BRT concluded that eulachon (and other
similar forage fishes) (see Dulvy et al.,
2004) may be at significant risk at
population sizes that are a fraction of
their historical levels but are still large
compared to what would be considered
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normal for other ESA listed species. The
BRT believe that high eulachon
minimum viable population sizes are
necessary to: (1) ensure a critical
threshold density of adult eulachon are
available during breeding events for
maintenance of normal reproductive
processes, (2) produce enough offspring
to counteract high in-river egg and
larval mortality and planktonic larval
mortality in the ocean, and (3) produce
enough offspring to buffer against the
variability of local environmental
conditions which may lead to random
“sweepstake recruitment” events where
only a small minority of spawning
individuals contribute to subsequent
generations. In species with a life
history pattern like eulachon, the
genetically effective population size can
be several orders of magnitude lower
than the census size (Hedgecock, 1994;
ICES, 2004). Based on the best available
information summarized above, the
minimum viable census sizes for
spawning populations may therefore be
on the order of 50,000 to 500,000 (Dulvy
et al., 2004). The BRT was concerned
that in a number of sub-areas of the DPS
(Klamath, Fraser River, Bella Coola
River, Rivers Inlet, etc.) population sizes
of eulachon are below what would be
considered minimum viable population
sizes for highly fecund, broadcast-
spawning species.

Productivity

The BRT noted that variable year-
class strength in marine fishes with
pelagic larvae is dependent on survival
of larvae prior to recruitment and is
driven by match-mismatch of larvae and
their planktonic food supply (Hjort,
1914; Lasker, 1975; Sinclair and
Tremblay, 1984), oceanographic
transport mechanisms (Parrish et al.,
1981), variable environmental ocean
conditions (Shepherd et al., 1984;
McFarlane et al., 2000), and predation
(Bailey and Houde, 1989). If time of
spawning does not coincide with river
conditions conducive to successful
fertilization and egg survival, and to the
appearance of larval prey species in the
oceanic environment, the result would
be high rates of environmentally-driven
egg and larval mortality. The BRT was
concerned that there is evidence that
climate change is leading to relatively
rapid changes in both oceanic and
freshwater environmental conditions
that eulachon are unable to tolerate.
Eulachon are basically a cold-water
species and are adapted to feed on a
northern suite of copepods in the ocean
during the critical transition period
from larvae to juvenile and much of
their recent recruitment failure may be
traced to mortality during this critical

period. Recent studies show a shift in
the suite of copepod species available to
eulachon toward a more southerly
species assemblage (Mackas et al., 2001;
2007; Hooff and Peterson, 2006),
contributing to a mismatch between
eulachon life history and prey species.
It is also likely that pelagic fish with
their shorter life cycles may be less
resilient to long-term climatic changes
than longer-lived demersal species.

The ability of the Columbia River
eulachon population to respond rapidly
to the good ocean conditions of the late
1999—early 2002 period illustrates the
species’ resiliency, which the BRT
viewed as providing the species with a
buffer against future environmental
perturbations. The productivity
potential or intrinsic rate of increase of
eulachon (Musick et al., 2000), as
indicated by life history characteristics
such as low age-at-maturity, small body
size, and planktonic larvae, was
recognized by the BRT as likely
conferring eulachon with some
resilience to extinction as they retain
the ability to rapidly respond to
favorable ocean conditions.

Diversity

In terms of threats related to diversity,
the BRT was concerned that not only are
eulachon semelparous (spawn once and
die) but if recent estimates of age
structure in eulachon are correct (Clarke
et al., 2007), then spawning adults-
particularly in southern areas such as
the Columbia and Fraser rivers-may be
limited to a single age class, which
likely increases their vulnerability to
perturbations and provides less of a
buffer against year-class failure than
species such as herring that spawn
repeatedly and have variable ages at
maturity. The BRT was also concerned
about the apparently very low
abundance of the Klamath River sub-
population, which might be expected to
have unique adaptations to conditions
at the southernmost extent of the range,
and about the potential loss of
biocomplexity in Fraser River eulachon
due to contraction of spawning
locations, as documented by Higgins et
al. (1987).

The BRT noted some positive signs
including observations that eulachon
continue to display variation in spawn
timing, age-at-maturity, and spawning
locations, and a high degree of
biocomplexity (i.e., many spawning
locations and spawn-timing variation)
in the Columbia River, which may
buffer this population from freshwater
environmental perturbations.

Spatial Structure

The BRT also had concerns about
risks related to spatial structure and
distribution. In particular, because the
major spawning populations within the
DPS appear to have declined
substantially, the BRT was concerned
that if some formerly significant
populations, such as the Klamath River,
become extirpated, there would be less
opportunity for successful re-
colonization. In addition, the apparent
decline of populations in Northern
California may result in contraction of
the southern portion of the DPS’s range.
The BRT also noted that several
populations that used to support
significant First Nations fisheries on the
British Columbia coast have declined to
very low levels (e.g., Bella Coola River
and Wannock River). Positive signs for
spatial structure and connectivity noted
by the BRT include considerations that
eulachon appear to have the potential to
re-colonize some areas, given their
apparent ability to stray from the natal
spawning area, at least within rivers
sharing the same estuary. In addition,
the perceived historical spatial structure
of the DPS, with the possible exception
of the Klamath River, remains intact.

The BRT noted several recent events
that appear likely to impact eulachon.
Global patterns suggest the long-term
trend is for a warmer, less productive
ocean regime in the California Current
and the Transitional Pacific. The recent
decline in abundance or relative
abundance of eulachon in many systems
coupled with the probable disruption of
metapopulation structure may make it
more difficult for eulachon to adapt to
warming ocean conditions. In addition,
warming conditions have allowed both
Pacific hake (Phillips et al., 2007) and
Pacific sardine (Emmett et al., 2005) to
expand their distributions to the north,
increasing predation on eulachon by
Pacific hake, and competition for food
resources with both species. However,
cold ocean conditions in 2008 suggest
that this may have been a good year for
eulachon recruitment. The BRT
concluded that the net effects of these
recent positive and negative events are
likely to be negative.

BRT Extinction Risk Assessment
Conclusion

The BRT was asked to use three
categories of risk to describe the species’
status — “high risk” of extinction;
“moderate risk” of extinction; or ‘“not at
risk” of extinction. To allow individuals
to express uncertainty in determining
the overall level of extinction risk facing
the species, the BRT adopted the
“likelihood point” method referred to
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previously. The BRT’s scores for overall
risk to the southern DPS of eulachon,
throughout all of its range, were heavily
weighted to “moderate risk,” with this
category receiving 60 percent of the
likelihood points. The “high risk”
category received 32 percent of the
likelihood points, and the “not at risk”
category received 8 percent of the
points.

Summary of Factors Affecting the
Southern DPS of Eulachon

As described above, Section 4(a)(1) of
the ESA and NMFS’s implementing
regulations (50 CFR 424) state that we
must determine whether a species is
endangered or threatened because of
any one or a combination of the
following factors: (1) the present or
threatened destruction, modification, or
curtailment of its habitat or range; (2)
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
inadequacy of existing regulatory
mechanisms; or (5) other natural or
man-made factors affecting its
continued existence. According to the
BRT, the primary factors responsible for
the decline of the southern DPS of
eulachon are the destruction,
modification, or curtailment of habitat
and inadequacy of existing regulatory
mechanisms. The following discussion
briefly summarizes the BRT’s findings
regarding threats to the eulachon
southern DPS. More details can be
found in the draft BRT report (Gustafson
et al., 2008). For analytical purposes,
the BRT identified and ranked threats
for the four primary populations of this
DPS: mainland British Columbia Rivers
south of the Nass River, Fraser River,
Columbia River, and Klamath River.

The Present or Threatened Destruction,
Modification, or Curtailment of its
Habitat or Range

The BRT identified changes in ocean
conditions due to climate change as the
most significant threat to eulachon and
their habitats. They ranked this as the
most significant threat to all of the DPS
populations. Marine, estuarine, and
freshwater habitat in the Pacific
Northwest has been influenced by
climate change over the past 50-100
years, and this change is expected to
continue into the future. Average annual
Northwest air temperatures have
increased by approximately 10C since
1900, or about 50 percent more than the
global average warming over the same
period (see ISAB, 2007 for a recent
review). The latest climate models
project a warming of 0.1 to 0.60C per
decade over the next century (ISAB,
2007). Analyses of temperature trends

for the U.S. part of the Pacific Northwest
(Mote et al., 1999); the maritime
portions of Oregon, Washington, and
British Columbia (Mote, 2003a); and the
Puget Sound-Georgia Basin region
(Mote, 2003b) have shown that air
temperature increased 0.8 C, 0.9 C, and
1.5 G, in these respective regions during
the twentieth century. Warming in each
of these areas was substantially greater
than the global average of 0.6 C (Mote,
2003b). This change in surface
temperature has already modified, and
is likely to continue to modify,
freshwater, estuarine, and marine
habitats of eulachon.

Climate change is likely to have
significant effects on the large river
systems that are essential to eulachon
production. Ferrari et al. (2007) predict
that the Fraser River will increase in
temperature over the next century in all
summer months with a maximum
increase in August temperatures of
0.140C per decade. Peak flows in the
Fraser River may also shift during this
timeframe (Morrison et al., 2002),
potentially altering the timing of
freshets that coincide with eulachon
spawning. It is uncertain whether
eulachon would adjust spawn timing to
account for shifts in peak flows. In the
Columbia River, climate change is likely
to result in decreased snowpack,
increased peak flows, decreased base
flow, and increased water temperatures
(ISAB, 2007). As with the Fraser River,
peak flows in the Columbia and its
tributaries are likely to shift, possibly
decoupling eulachon spawning and
spring freshets.

Climate change could cause problems
for the eulachon spawning in the other
areas throughout the range of this DPS.
In British Columbia, many of the coastal
systems that support eulachon are fed
by glaciers. The size of these glaciers
and other glaciers at mid-latitude areas
around the world has been decreasing
(Meier et al., 2003; Barry, 2005). It is
uncertain what effect reduction in
glacier size might have on the hydrology
of these systems, but in most cases a
shift in peak stream flow timing would
occur. Mote (2003) reports that
anticipated reductions in snowpack in
the Georgia Basin/Puget Sound area are
likely to alter hydrologic patterns,
possibly reducing peak and/or base
stream flows. Again, shifting stream
flow patterns may cause problems for
eulachon spawning.

Changes in the marine environment
due to climate change are also likely to
affect eulachon. Eulachon generally
inhabit cool to cold ocean waters and
feed on cold water assemblages of
copepods and other marine
invertebrates (Willson et al., 2006). The

consequences for Pacific zooplankton
communities of warming trends in the
high to mid-latitudes could be
substantial, but their magnitude and
trajectory are not yet known (Mackas et
al., 2007). Increases in ocean
temperatures off the coast of the Pacific
Northwest could alter the abundance
and composition of copepod
communities, thus reducing the amount
of food available for eulachon,
particularly larvae. Zamon and Welch
(2005) reported these types of rapid
shifts in zooplankton communities in
the Northeast Pacific during recent El
Nino-La Nina events. Warming ocean
conditions may also lead to a general
reduction in eulachon forage. For
instance, Roemmich and McGowan
(1995) noted an 80 percent reduction of
macrozooplankton biomass off Southern
California between 1951 and 1993.
Warming ocean temperatures could also
facilitate the northward expansion of
warm-water eulachon predators and
competitors for food resources, such as
Pacific hake (Rexstad and Pikitch, 1986;
McFarlane et al., 2000; Phillips et al.,
2007).

Changes in the freshwater and marine
environment due to climate change are
likely to cause adverse effects on
eulachon abundance, productivity,
spatial distribution, and diversity. There
is still a great deal of uncertainty
associated with predicting specific
changes in timing, location, and
magnitude of future climate change. It is
also likely that the intensity of climate
change effects on eulachon will vary by
geographic area.

The BRT identified dams and water
diversions as moderate threats to
eulachon in the Columbia and Klamath
Rivers where hydropower generation
and flood control are major activities,
and a low to moderate risk for eulachon
in the Fraser and mainland British
Columbia rivers where dams are less
common. Dams can slow or block
eulachon migration. Dams and water
divisions alter the natural hydrograph of
river systems, in many cases reducing
the magnitude of spring freshets with
which eulachon have evolved. Dams
can also impede or alter bedload
movement, changing the composition of
river substrates important to spawning
eulachon.

Water quality degradation is common
in some areas occupied by southern DPS
eulachon. In the Columbia and Klamath
systems, large-scale impoundment of
water has increased water temperatures,
potentially altering the water
temperature during eulachon spawning
periods (NMFS, 2008). Numerous
chemical contaminants are also present
in freshwater systems where eulachon
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spawn, but the exact effect these
compounds may have on spawning and
egg development is unknown (NMFS,
2008).

The BRT identified dredging as a low
to moderate threat to eulachon in the
Fraser and Columbia Rivers and a low
severity threat for eulachon in mainland
British Columbia rivers as less dredging
for commercial shipping occurs in these
areas. Dredging during eulachon
spawning would be particularly
detrimental, as eggs associated with
benthic substrates are likely to be
destroyed.

Overutilization for Commercial,
Recreational, Scientific or Educational
Purposes

Commercial harvest of eulachon in
the Columbia and Fraser rivers was
identified as a low to moderate threat.
Current harvest levels are orders of
magnitude lower than historic harvest
levels, and a relatively small number of
vessels operate in this fishery. No
significant commercial fishing for
eulachon occurs in the Klamath or
British Columbia rivers north of the
Fraser. The BRT ranked recreational and
Tribal/First Nations harvest of eulachon
as a very low to low severity threat to
eulachon in all four DPS populations. It
is likely that these harvests have a
negligible effect on population
abundance.

Commercial Fisheries

In Oregon, commercial fishing for
eulachon is allowed in the Pacific
Ocean, Columbia River, Sandy River,
and Umpqua River. In the Pacific
Ocean, eulachon can be harvested year-
round using any method otherwise
authorized to harvest food fish in the
open ocean. In the Sandy River,
commercial fishing with dip nets is
allowed in a small portion of the lower
river downstream from the U.S. Route
30 Alternate bridge at Troutdale Oregon,
year-round, 7 days a week, 24 hours a
day. The last large harvest of eulachon
in the Sandy River occurred in 1985
(304,500 Ib (138 metric tons)), with a
moderate harvest occurring in 2003
(23,000 1Ib (10 metric tons)) (John North,
ODFW, pers. comm.). In the Umpqua
River, commercial fishing for eulachon
is allowed year-round and 24 hours a
day with dip nets and gill nets not more
than 600 ft (183 m) in length and of a
mesh size no more than 2 inches (51
mm). Those areas of the Umpqua River
not closed to commercial fishing for
shad (upstream from approximately
river mile 21 (34 km)) are open for
commercial eulachon fishing. However,
commercial fishing for eulachon has not
occurred for many years in the Umpqua

River (John North, ODFW, pers. comm.).
In the mainstem Columbia River,
permissible commercial gear includes
gill nets with a mesh size of no more
than 2 inches (51 mm), dip nets having
a bag frame no more than 36 inches (91
cm) in diameter, and small trawl nets
(Oregon Administrative Rule 635-004—
0075). In the past several years, the
Columbia River commercial fishery has
been open 7 days a week in December
and 2 days a week from January 1—
March 31. Commercial fishing in the
Columbia River is now managed
according to the joint ODFW and
WDFW management plan for eulachon
(ODFW and WDFW, 2001). Under this
plan, three eulachon harvest levels can
be authorized based on the strength of
the prior years’ parental run, resultant
juvenile production estimates, and
ocean productivity indices. Current
effort in the Columbia River mainstem
fishery is typically low (less than 10
vessels) (John North, ODFW, pers.
comm.).

In Washington, year-round
commercial fishing for eulachon is
allowed in the Columbia and Cowlitz
rivers. In the Columbia River,
commercial fishing for eulachon is
permitted during 9 hour periods on
Mondays and Thursdays. In the Cowlitz
River, commercial fishing is allowed for
6 hour periods on Sunday and
Wednesday nights. The Canadian DFO
did not authorize any commercial
fishing for eulachon in 2008 due to low
abundance. Historically, commercial
fishing for eulachon occurred at low
levels in the Fraser River (as compared
to the Columbia River). DFO has only
allowed a commercial harvest of
eulachon in the Fraser River twice since
1997 (DFO, 2008).

Recreational Fishing

The states of Oregon and Washington
have altered sport fishing regulations in
the past due to declining eulachon
abundance (WDFW and ODFW, 2001).
During the eulachon run, the ODFW
allows recreational fishers to capture 25
Ib (11 kg) per day of eulachon, using a
dip net. Each fisher must have his or her
own container; the first 25 lbs (11 kg) of
fish captured may be retained. No
angling license is required to harvest
eulachon in Oregon. The WDFW
currently allows harvest of eulachon by
dip netting on the Cowlitz River, from
6 a.m. to 10 p.m. on Saturdays from
January 1st-March 31st. The daily limit
on the Cowlitz River is 10 b (4.5 kg) per
person per day. In Washington, the
mainstem Columbia River is open for
eulachon harvest 24 hours per day, 7
days per week during the eulachon run,
and the daily limit is 25 1b (11 kg) per

person per day. Washington and Oregon
developed a joint eulachon management
plan in 2001 (WDFW and ODFW, 2001).
The two states plan to continue
authorizing eulachon sport fishing at
various levels depending on predicted
yearly eulachon abundance. Under the
strictest proposed regulations, harvest
would be limited to less than 10 percent
of the run. If run sizes increase beyond
current levels, the states would consider
allowing additional harvest, but these
more liberal harvest rates have not been
specifically identified. In the State of
California, the California Department of
Fish and Game (CDFG) currently allows
licensed recreational fishers to dipnet
up to 25 1b (11 kg) of eulachon per day
per person year-round (CDFG, 2008).
However, in practice, little to no fishing
is taking place because so few fish
return each year. In 2008, the Canadian
DFO did not authorize any recreational
fishing for eulachon due to low
abundance. In general, interest in
recreational fishing for eulachon has
decreased significantly due to the
difficulty of harvesting these fish at
their currently low abundance.

Tribal Subsistence Fishing

In the past, eulachon were an
important food source for many Native
American tribes and Canadian First
Nations from northern California to
Alaska. In more recent history, tribal
members in the United States harvest
eulachon under recreational fishing
regulations. The Canadian DFO
typically authorizes a small subsistence
fishery for First Nation members,
primarily in the Fraser River.
Historically, members of the Yurok
Tribe harvested eulachon in the
Klamath River in California for
subsistence purposes. The Yurok Tribe
does not have a fishery management
plan for eulachon at this time, and
eulachon abundance levels on the
Klamath are too low to support a
fishery.

Disease or Predation

The BRT identified disease as a low
risk to all four DPS populations of
eulachon. Although Willson et al.
(2006) identify common parasites of
eulachon, the BRT did not present any
information indicating that disease was
a significant problem for this DPS.

Predation primarily from marine
mammals, fishes, and birds was
identified as a moderate threat to
eulachon in the Fraser River and
mainland British Columbia rivers and a
low severity threat to eulachon in the
Columbia and Klamath where there are
fewer predators. Large numbers of
predators commonly congregate at
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eulachon spawning runs (Willson et al.,
2006). Eulachon rely on high abundance
and synchronized spawn timing to
ensure that adequate numbers of male
and female fish escape predators and
reproduce successfully. At low
eulachon abundance, predation at
historic levels may jeopardize
population viability.

The Inadequacy of Existing Regulatory
Mechanisms

Bycatch

The BRT identified bycatch of
eulachon in commercial fisheries as a
moderate threat to all four populations.
In the past, protection of forage fishes
has not been a priority when developing
ways to reduce shrimp fishing bycatch.
Eulachon are particularly vulnerable to
capture in shrimp fisheries in the
United States and Canada as the marine
areas occupied by shrimp and eulachon
often overlap. In Oregon, the bycatch of
various species of smelt (including
eulachon) has been as high as 28
percent of the total catch of shrimp by
weight (Hannah and Jones, 2007). In
Canada, bycatch of eulachon in shrimp
fisheries has been significant enough to
cause the Canadian Department of
Fisheries and Oceans to close the
fishery in some years (DFO, 2008).

In 2000, we declared canary rockfish
overfished, as recommended by the
Pacific Fisheries Management Council.
In response, the states of Oregon,
Washington, and California enacted
regulations to reduce canary rockfish
bycatch that require bycatch reduction
devices (BRDs) on trawl gear used in the
ocean shrimp fishery. The BRDs were
successful in reducing bycatch of all
finfish species (Hannah and Jones,
2007). In Oregon, these devices have
been shown to reduce the smelt
(including eulachon) bycatch to
between 0.25 and 1.69 percent of the
total catch weight (Hannah and Jones,
2007).

The DFO sets bycatch limits for the
Canadian shrimp fishery and the shrimp
trawl industry in Canada adopted 100
percent use of BRDs in 2000. The DFO
will implement further management
actions if estimated eulachon bycatch
meets or exceeds the identified level.
Management actions that may be taken
include: closure of the shrimp trawl
fishery, closure of certain areas to
shrimp trawling, or restricting trawling
to beam trawlers, which have been
found to have a lower impact on
eulachon than otter trawlers.

Little is known about the degree of
injury and mortality eulachon
experience as they pass through BRDs.
Suuronen et al. (1996a; 1996b) found

that herring passing through mesh and
rigid trawl net sorting devices (similar
to BRDs) often die (mortality estimates
ranging from 30-100 percent depending
on herring size and season caught).
Although eulachon bycatch rates in
shrimp fisheries have declined
significantly, it is not certain what
percent of eulachon traveling through
BRDs survive.

Other Natural or Manmade Factors
Affecting Its Continued Existence

Natural events such as volcanic
eruptions may cause significant local
declines in eulachon abundance by
causing catastrophic debris flows in
rivers and drastically increasing fine
sediments in benthic substrates. After
the eruption of Mt. Helens in 1980, the
Army Corps of Engineers constructed a
sediment retention structure on the
Toutle River. This structure was placed
to prevent debris avalanches resulting
from the eruption from moving
downstream and causing navigation
problems. Although the structure is
designed to reduce the level of fine
sediment traveling down the Toutle and
into the Cowlitz River, there is some
concern (as mentioned in the 2007
petition to list eulachon) that water
released from the structure in the spring
may contain high sediment levels that
adversely affect eulachon spawning.

Efforts Being Made to Protect Southern
DPS Eulachon

Section 4(b)(1)(A) of the ESA requires
the Secretary of Commerce to take into
account efforts being made to protect a
species that has been petitioned for
listing. Accordingly, we assessed
conservation measures being taken to
protect eulachon to determine whether
they ameliorate this species’ extinction
risk (50 CFR 424.11(f)). In judging the
efficacy of conservation efforts that have
yet to be implemented or to show
effectiveness, we consider the following:
the substantive, protective, and
conservation elements of such efforts;
the degree of certainty that such efforts
will reliably be implemented; the degree
of certainty that such efforts will be
effective in furthering the conservation
of the species; and the presence of
monitoring provisions that track the
effectiveness of recovery efforts, and
that inform iterative refinements to
management as information is accrued
(68 FR 15100; March 28, 2003).

Although no efforts specific to
eulachon are currently being made to
protect freshwater habitat in the United
States, this species indirectly benefits
from several Federal, state, and tribal
regulatory and voluntary aquatic habitat
improvement programs aimed at other

species. Based on the available
information on eulachon biology, the
physical habitat features most likely to
be important to eulachon reproduction
in fresh water are water quantity, water
quality (especially temperature), free
passage, and substrate condition.
Federal programs carried out under
legislation such as the Federal Clean
Water Act (CWA) of 1972 help to ensure
that water quality is maintained or
improved and that discharge of fill
material into rivers and streams is
regulated. Several sections of this law,
such as section 404 (discharge of fill
into wetlands), section 402 (discharge of
pollutants into water bodies), and
section 404(d) (designation of water
quality limited streams and rivers)
regulate activities that might degrade
eulachon habitat. Although programs
carried out under the CWA are well
funded and enforcement of this law
occurs, it is unlikely that programs are
sufficient to fully protect eulachon
habitat. Despite the existence and
enforcement of this law, a significant
percent of stream reaches in the range
of Pacific eulachon do not meet current
water quality standards.

Section 10 of the Rivers and Harbors
Act prohibits placement of any structure
in any navigable waterway of the United
States without approval from the Army
Corps of Engineers. Most or all
freshwater eulachon habitat in the
United States is considered to be
navigable, and it is not expected that
any additional major obstructions (i.e.,
dams) to eulachon migration would be
authorized within their range in this
area. Smaller structures such as weirs
and fish traps intended for fishery
management may be placed in some
tributaries of the Columbia River (see:
http://www.nwr.noaa.gov/Salmon-
Harvest-Hatcheries/Hatcheries/Mitchell-
Act-EIS.cfm and NMFS, 2004; for more
information).

In Canada, dredging is not allowed in
the Fraser River during early March to
June to protect spawning eulachon. We
are not aware of any other specific
measures taken to protect eulachon
freshwater habitat in Canada.

State regulatory programs that protect
eulachon habitat include wetland/
waterway fill-removal programs such as
those administered by the Oregon
Department of State Lands and the
Washington Department of Ecology.
Similar to the Federal CWA, these
programs regulate filling of wetlands
and discharge of fill material that might
adversely affect eulachon spawning
habitats. In addition, the State of
California protects water quality and
associated beneficial uses through
administration of the Porter-Cologne
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Act, (similar to the Federal CWA), and
implementation of CDFG 1602
regulations. In general, the described
regulatory programs within these three
states are aimed at protecting the
important functions of riverine and
wetland ecology, such as maintaining a
properly functioning riparian plant
community, storing groundwater, and
preserving floodplain roughness. They
are also aimed at reducing the discharge
of fine sediments that might alter or
degrade eulachon spawning substrates.
It is thus reasonable to conclude that
these laws will provide some protection
to eulachon habitat.

The range of eulachon in the Pacific
Northwest and California largely or
completely overlaps with the range of
several ESA-listed stocks of salmon and
steelhead and green sturgeon. Although
the habitat requirements of these fishes
differ somewhat from eulachon, habitat
protection generally focuses on the
maintenance of aquatic habitat forming
processes expected to benefit eulachon.
In particular, the numerous ESA section
7 consultations carried out on Federal
activities throughout the range of
eulachon provide a level of habitat
protection. The protective efforts for
salmon and steelhead are described in
detail in our proposed listing
determinations for 27 species of West
Coast salmon and steelhead (69 FR
33102; June 14, 2004). Efforts to protect
green sturgeon are described in our
proposed listing determination for this
species (70 FR 17386; April 6, 2005).

The development and operation of the
Federal Columbia River Power System
(FCRPS) and Bureau of Reclamation
irrigation projects in the Columbia River
basin have altered the hydrology of this
river system. We have worked with the
Army Corps of Engineers, Bonneville
Power Administration, and Bureau of
Reclamation to develop mitigation
measures to minimize the adverse
effects of these projects on ESA-listed
salmon and steelhead. On May 5, 2008,
we issued final biological opinions on
the operation of the FCRPS and Upper
Snake River Irrigation Projects. The
planned mitigation measures, including
additional spring water spill and
predator control programs, will benefit
eulachon as well. Since eulachon are
known to be plentiful in systems with
a strong spring freshet, spilling
additional water in the spring to
increase survival of juvenile salmon and
steelhead is likely to move the
hydrograph of the Columbia River to a
state more similar to that under which
eulachon evolved. The Northern
Pikeminnow Sport Reward Fishery
should reduce predation levels in the

Columbia River on all small fishes,
including eulachon.

Throughout the eulachon’s range in
Oregon, Washington, and California, an
array of Federal, state, tribal, and local
entities carry out aquatic habitat
restoration programs. These programs
are generally intended to benefit other
fish species such as salmon, steelhead,
trout, etc. Eulachon also benefit from
improvements in water quality and
physical habitat attributes resulting
from these projects. Although these
programs are too numerous to list
individually, some of the larger
programs include the Bonneville Power
Administration’s Columbia Basin Fish
and Wildlife Program, the Pacific Coast
Salmon Recovery Fund, the Lower
Columbia Fish Recovery Board, and the
Oregon Watershed Enhancement Board.
The Federal land managers, U.S. Forest
Service, Bureau of Land Management,
and National Park Service also carry out
aquatic restoration projects in some
watersheds where eulachon migrate and
spawn. These agencies have been
conducting restoration projects in these
areas for many years and projects
located in the lower reaches of rivers
(where eulachon spawn) are likely to
provide some benefit to eulachon
habitat.

Marine waters of the United States are
managed by state and Federal
Governments. At this time, we do not
know enough about eulachon use of
near shore ocean habitats to determine
the degree to which existing marine
habitat management benefits eulachon.

Proposed Determination

Section 4(b)(1) of the ESA requires
that the listing determination be based
solely on the best scientific and
commercial data available, after
conducting a review of the status of the
species and after taking into account
those efforts, if any, being made by any
state or foreign nation to protect and
conserve the species. We have reviewed
the petition, the report of the BRT
(Gustafson et al., 2008), co-manager
comments, and other available
published and unpublished
information, and we have consulted
with species experts and other
individuals familiar with eulachon.

Based on this review, we conclude
that eulachon populations spawning
from the Skeena River in British
Columbia south to the Mad River in
Northern California meet the
discreteness and significance criteria for
a DPS (Gustafson et al., 2008). Eulachon
occurring in this area are discrete from
eulachon occurring north of this area
based on differences in spawning
temperatures; length- and weight-at-

maturity in the species’ range;
ecological features of both the oceanic
and freshwater environments occupied
by eulachon; and genetic characteristics.
This group of fish is significant to the
species as a whole because it constitutes
over half of the geographic range of the
entire species’ distribution and includes
two of the known major production
areas (Columbia and Fraser rivers) and
a third area that may have been
historically a major production area
(Klamath River). Although eulachon are
currently rarely seen in the Klamath
River, sampling in 2007 confirmed they
are still present there in small numbers.
The loss of this group of fish would
create a significant reduction in the
species’ overall distribution.

Ongoing efforts to protect Pacific
salmonids, as described in the previous
section, are likely to also benefit Pacific
eulachon habitat. Taken together,
however, these efforts do not
comprehensively address the threats to
eulachon from climate change and
bycatch in the shrimp fishery.

Based on the best scientific and
commercial information available,
including the draft BRT report, we
propose that the southern DPS of
eulachon is not presently in danger of
extinction, but is likely to become so in
the foreseeable future throughout all of
its range. Factors supporting a
conclusion that the DPS is not presently
in danger of extinction include: (1) two
core spawning areas have sufficient
numbers of eulachon to maintain
spawning, at least at low levels; (2) as
observed in the past (2001-2003), a
reversion to favorable environmental
ocean conditions could result in a
rebound in abundance; and (3) the
species likely strays at a moderate-to-
high rate, so that in the presence of
favorable environmental conditions re-
building of depressed populations may
occur.

Factors supporting a conclusion that
the DPS is likely to become in danger of
extinction in the foreseeable future
include: (1) abundance in all surveyed
populations, and in the two remaining
core populations, is low and declining;
and (2) the available information
suggests that eulachon in Northern
California experienced an abrupt
decline several decades ago, and
although still present at very low
numbers, it is unknown if these
represent a viable self-sustaining
population, and (3) eulachon require
minimum population sizes to achieve
successful reproduction.

In sum, future declines in population
abundance may occur as a result of
climate change and continued bycatch
in the shrimp fishery. These threats
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indicate that the southern DPS of
eulachon is likely to become
endangered in the foreseeable future.
Therefore, NMFS proposes to list the
southern DPS of eulachon as threatened.

Take Prohibitions and Protective
Regulations

Section 9 of the ESA prohibits certain
activities that directly or indirectly
affect endangered species. These 9(a)
prohibitions apply to all individuals,
organizations, and agencies subject to
U.S. jurisdiction. In the case of
threatened species, ESA section 4(d)
requires the Secretary of Commerce to
issue regulations necessary and
appropriate for the conservation of the
species. We have flexibility under
section 4(d) to tailor protective
regulations based on the needs of, and
threats to, the species. The 4(d)
protective regulations may prohibit,
with respect to threatened species, some
or all of the acts which section 9(a) of
the ESA prohibits with respect to
endangered species. We will evaluate
protective regulations pursuant to
section 4(d) for the southern DPS of
eulachon and propose any considered
necessary and advisable for
conservation of the species in future
rulemaking. In order to inform our
consideration of appropriate protective
regulations for southern DPS eulachon,
we seek information from the public on
the threats to this species and possible
measures for its conservation.

Other Protections

Section 7(a)(2) of the ESA and NMFS/
FWS regulations require Federal
agencies to confer with us on actions
likely to jeopardize the continued
existence of species proposed for listing
or that result in the destruction or
adverse modification of proposed
critical habitat. If a proposed species is
ultimately listed, Federal agencies must
consult on any action they authorize,
fund, or carry out if those actions may
affect the listed species or its critical
habitat. Examples of Federal actions that
may affect the southern DPS of eulachon
include: water diversions, hydropower
operations, discharge of pollution from
point sources, non-point source
pollution, contaminated waste disposal,
dredging, water quality standards,
fishery management practices, and a
variety of land management practices
such as development, logging, and
transportation management.

Peer Review

In December 2004, the Office of
Management and Budget (OMB) issued
a Final Information Quality Bulletin for
Peer Review establishing minimum peer

review standards, a transparent process
for public disclosure of peer review
planning, and opportunities for public
participation. The OMB Bulletin,
implemented under the Information
Quality Act (Public Law 106-554), is
intended to enhance the quality and
credibility of the Federal government’s
scientific information, and applies to
influential or highly influential
scientific information disseminated on
or after June 16, 2005. To satisfy our
requirements under the OMB Bulletin,
we are obtaining independent peer
review of the draft status review report,
which supports this proposal to list the
southern DPS of eulachon as threatened;
all peer reviewer comments will be
addressed prior to dissemination of the
final report and publication of the final
rule.

Critical Habitat

Critical habitat is defined in section 3
of the ESA as: “(i) the specific areas
within the geographical area occupied
by the species, at the time it is listed in
accordance with the provisions of
section 1533 of this title, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) which may
require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed in accordance with the
provisions of 1533 of this title, upon a
determination by the Secretary that such
areas are essential for the conservation
of the species” (16 U.S.C. 1532(5)(A)).
“Conservation” means the use of all
methods and procedures needed to
bring the species to the point at which
listing under the ESA is no longer
necessary (16 U.S.C. 1532(3)). Section
4(a)(3)(A) of the ESA requires that, to
the maximum extent prudent and
determinable, critical habitat be
designated concurrently with the listing
of a species (16 U.S.C. 1533(a)(3)(A)(i)).
Designations of critical habitat must be
based on the best scientific data
available and must take into
consideration the economic, national
security, and other relevant impacts of
specifying any particular area as critical
habitat.

Once critical habitat is designated,
section 7 of the ESA requires Federal
agencies to ensure that they do not fund,
authorize, or carry out any actions that
are likely to destroy or adversely modify
that habitat. This requirement is in
addition to the section 7 requirement
that Federal agencies ensure that their
actions do not jeopardize the continued
existence of listed species.

We are currently compiling
information to prepare a critical habitat
proposal for the southern DPS of
eulachon, and in this document are
seeking public input and information to
assist in gathering and analyzing the
best available scientific data to support
a critical habitat designation. We will
continue to meet with co-managers and
other stakeholders to review this
information and the overall designation
process. We will then initiate
rulemaking with the publication of a
proposed designation of critical habitat
in the Federal Register, opening a
period for public comment and the
opportunity for public hearings.

Joint NMFS/FWS regulations for
listing endangered and threatened
species and designating critical habitat
at 50 CFR 424.12(2)(b) state that the
agency ‘‘shall consider those physical
and biological features that are essential
to the conservation of a given species
and that may require special
management considerations or
protection.” Pursuant to the regulations,
such requirements include, but are not
limited to the following: (1) space for
individual and population growth, and
for normal behavior; (2) food, water, air,
light, minerals, or other nutritional or
physiological requirements; (3) cover or
shelter; (4) sites for breeding,
reproduction, rearing of offspring,
germination, or seed dispersal; and
generally; (5) habitats that are protected
from disturbance or are representative of
the historic geographical and ecological
distributions of a species. The
regulations also state that the agency
shall focus on the principal biological or
physical constituent elements within
the specific areas considered for
designation. These primary constitutent
elements may include, but are not
limited to: spawning sites, feeding sites,
seasonal wetland or dryland, water
quality or quantity, geological
formation, vegetation type, tide, and
specific soil types.

In accordance with the Secretarial
Order on American Indian Tribal Rights,
Federal-Tribal Trust Responsibilities,
and the Endangered Species Act, we
will coordinate with federally
recognized American Indian Tribes on a
Government-to-Government basis to
determine how to make critical habitat
assessments in areas that may impact
Tribal trust resources. In accordance
with our regulations at 50 CFR 424.13,
we will consult as appropriate with
affected states, interested persons and
organizations, other affected Federal
agencies, and, in cooperation with the
Secretary of State, with the country or
countries in which the species
concerned are normally found or whose
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citizens harvest such species from the
high seas.

Public Comments Solicited

To ensure that the final action
resulting from this proposal will be as
accurate and effective as possible, we
solicit comments and suggestions from
the public, other governmental agencies,
the Government of Canada, the
scientific community, industry,
environmental groups, and any other
interested parties. Comments are
encouraged on this proposal (See DATES
and ADDRESSES). Specifically, we are
interested in information regarding: (1)
eulachon spawning habitat within the
range of the southern DPS that was
present in the past, but may have been
lost over time; (2) biological or other
relevant data concerning any threats to
the southern DPS of eulachon; (3) the
range, distribution, and abundance of
the southern DPS of eulachon; (4)
current or planned activities within the
range of the southern DPS of eulachon
and their possible impact on this DPS;
(5) recent observations or sampling of
eulachon in Northern California rivers
including but not limited to the Klamath
River, Mad River, and Redwood Creek;
and (6) efforts being made to protect the
southern DPS of eulachon.

Critical Habitat

We also request quantitative
evaluations describing the quality and
extent of freshwater and marine habitats
for juvenile and adult eulachon as well
as information on areas that may qualify
as critical habitat for the proposed
southern DPS. Specific areas that
include the physical and biological
features essential to the conservation of
the DPS, where such features may
require special management
considerations or protection, should be
identified. We also solicit biological and
economic information relevant to
making a critical habitat designation for
the southern DPS of eulachon. Although
the range of this DPS extends into
Canada, ESA implementing regulations
at 50 CFR 424.12(h) specify that critical
habitat shall not be designated within
foreign countries or in other areas
outside of United States jurisdiction.
Therefore, we request information only
on potential areas of critical habitat
within the United States or waters
within U.S. jurisdiction.

Section 4(b)(2) of the ESA requires the
Secretary to consider the “economic
impact, impact on national security, and
any other relevant impact,” of
designating a particular area as critical
habitat. For this, section 4(b)(2)
authorizes the Secretary to exclude from
a critical habitat designation those

particular areas where the Secretary
finds that the benefits of exclusion
outweigh the benefits of designation,
unless excluding that area will result in
extinction of the species. We seek
information regarding the conservation
benefits of designating areas in the
Columbia River and its tributaries, the
Klamath River, other coastal rivers in
Washington, Oregon and California, and
marine areas, as critical habitat. We also
seek information on the economic
benefit of excluding areas from the
critical habitat designation, and the
economic benefits of including an area
as part of the critical habitat
designation. In keeping with the
guidance provided by the Office of
Management and Budget (2000; 2003),
we seek information that would allow
us to monetize these effects to the extent
possible, as well as information on
qualitative impacts to economic values.
We also seek information on impacts to
national security and any other relevant
impacts of designating critical habitat in
these areas.

Data reviewed may include, but are
not limited to: (1) scientific or
commercial publications, (2)
administrative reports, maps or other
graphic materials, information received
from experts, and (3) comments from
interested parties. Comments and data
particularly are sought concerning: (1)
maps and specific information
describing the amount, distribution, and
use type (e.g., spawning, rearing, or
migration) of eulachon habitat (both
freshwater and marine), as well as any
additional information on occupied and
unoccupied habitat areas; (2) the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by sections 3(5)(A)
and 4(b)(2) of the ESA; (3) information
regarding the benefits of designating
particular areas as critical habitat; (4)
current or planned activities in the areas
that might be proposed for designation
and their possible impacts; (5) any
foreseeable economic or other potential
impacts resulting from designation, and
in particular, any impacts on small
entities; (6) whether specific
unoccupied areas (e.g., areas where
eulachon have been extirpated) may be
essential to provide additional habitat
areas for the conservation of this DPS;
and (7) potential peer reviewers for a
proposed critical habitat designation,
including persons with biological and
economic expertise relevant to the
species, region, and designation of
critical habitat. We seek information
regarding critical habitat for the
southern DPS of eulachon as soon as

possible, but by no later than May 12,
2009.

References

A complete list of all references cited
herein is available upon request (see
ADDRESSES section).

Classification
National Environmental Policy Act

The 1982 amendments to the ESA, in
section 4(b)(1)(A), restrict the
information that may be considered
when assessing species for listing. Based
on this limitation of criteria for a listing
decision and the opinion in Pacific
Legal Foundation v. Andrus, 675 F. 2d
825 (6th Cir. 1981), we have concluded
that ESA listing actions are not subject
to the environmental assessment
requirements of the National
Environmental Policy Act (See NOAA
Administrative Order 216-6).

Executive Order 12866, Regulatory
Flexibility Act and Paperwork
Reduction Act

As noted in the Conference Report on
the 1982 amendments to the ESA,
economic impacts cannot be considered
when assessing the status of a species.
Therefore, the economic analysis
requirements of the Regulatory
Flexibility Act are not applicable to the
listing process. In addition, this
proposed rule is exempt from review
under Executive Order 12866. This
proposed rule does not contain a
collection-of-information requirement
for the purposes of the Paperwork
Reduction Act.

Federalism

In keeping with the intent of the
Administration and Congress to provide
continuing and meaningful dialogue on
issues of mutual State and Federal
interest, this proposed rule will be given
to the relevant state agencies in each
state in which the species is believed to
occur, and those states will be invited
to comment on this proposal. We have
conferred with the states of Washington,
Oregon, and California in the course of
assessing the status of the southern DPS
of eulachon, and considered, among
other things, Federal, state and local
conservation measures. As we proceed,
we intend to continue engaging in
informal and formal contacts with the
states, and other affected local or
regional entities, giving careful
consideration to all written and oral
comments received.

List of Subjects in 50 CFR Part 223

Endangered and threatened species,
Exports, Imports, Transportation.
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Dated: March 6, 2009.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine

Fisheries Service.

For the reasons set out in the

preamble, 50 CFR part 223 is proposed

to be amended as follows:

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

1. The authority citation for part 223
continues to read as follows:
Authority: 16 U.S.C. 1531 1543; subpart B,

§223.201-202 also issued under 16 U.S.C.
1361 et seq.; 16 U.S.C. 5503(d) for

§223.206(d)(9) et seq.

(C)***

2.1In §223.102, paragraph (c) is
revised by adding and reserving
paragraphs (c)(25) and (c)(26) and
adding a new paragraph (c)(27) to read
as follows:

§223.102 Enumeration of threatened
marine and anadromous species.

Species'

Where Listed

Common name

Scientific name

Citation(s) for listing determina-
tion(s)

Citation(s) for critical habitat
designation(s)

* *

* *

*

* *

(27) eulachon - southern DPS Thaleichthys California, Oregon, [INSERT FR CITATION & [INSERT FR CITATION &
pacificus Washington, and DATE WHEN PUBLISHED AS | DATE WHEN PUBLISHED AS
British Columbia. A FINAL RULE] A FINAL RULE]
[FR Doc. E9-5403 Filed 3—12-09; 8:45 am]

BILLING CODE 3510-22-S
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of Public Information
Collections Being Reviewed by the
U.S. Agency for International
Development; Comments Requested,;
Republication

SUMMARY: U.S. Agency for International
Development (USAID) is making efforts
to reduce the paperwork burden. USAID
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following proposed and/or continuing
information collections, as required by
the Paperwork Reduction Act for 1995.
Comments are requested concerning: (a)
Whether the proposed or continuing
collections of information are necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Submit comments on or before
May 12, 2009.

ADDRESSES: Send comments via e-mail
at mgushue@usaid.gov or mail
comments to: Michael Gushue, Contract
Specialist, Office of Acquisition and
Assistance, Policy Division, United
States Agency for International
Development, Ronald Reagan Building,
1300 Pennsylvania Avenue, NW.,
Washington, DC 20523 (202) 712-5831.
FOR FURTHER INFORMATION CONTACT:
Beverly Johnson, Bureau for
Management, Office of Administrative
Services, Information and Records
Division, United States Agency for
International Development, Ronald
Reagan Building, 1300 Pennsylvania

Avenue, NW., Washington, DC 20523,
(202) 712-1365 or via e-mail
bjohnson@usaid.gov.

SUPPLEMENTARY INFORMATION:

OMB No.: 0412-0570.

Form No.: N/A.

Title: USAID 22 CFR 226.91, Marking
Requirements, ‘“Branding Strategy”” and
“Marking Plan”.

Type of Review: Renewal of
information collection.

Purpose: The information collection
consists of the requirement for Apparent
Successful Applicants to submit a
Branding Strategy and Marking Plan as
defined in the Final Rule (70 FR 50188,
August 26, 2005). The information
collected will be the Apparent
Successful Applicant’s proposal on how
to brand and mark with the USAID
Identity, The USAID funded program,
project, activity, public communication
or commodity. Respondents will consist
of only those applicants for USAID
funding who have been requested to
submit a Branding Strategy and Marking
Plan by the Agreement Officer.

Annual Reporting Burden

Respondents: 500.

Total Annual Responses: 500.

Total Annual Hours Requested: 1,750
hours.

Dated: March 3, 2009.
Sylvia Lankford,
Acting Chief, Information and Records
Division, Office of Administrative Services,
Bureau for Management.
[FR Doc. E9-5143 Filed 3—12—09; 8:45 am]
BILLING CODE 6116-01-M

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. AMS-TM-08-0112; TM-08-14]

Notice of Funds Availability (NOFA)
Inviting Applications for the 2009
Farmers’ Market Promotion Program
(FMPP)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The Agricultural Marketing
Service (AMS) announces funding of
approximately $5 million in competitive
grant funds for fiscal year (FY) 2009 to
increase domestic consumption of
agricultural commodities by expanding

direct producer-to-consumer market
opportunities. Examples of direct
producer-to-consumer market
opportunities include new farmers’
markets, roadside stands, community
supported agriculture programs, agri-
tourism activities, and other direct
producer-to-consumer infrastructures.
AMS hereby requests proposals from
eligible entities from the following
categories: (1) An agricultural
cooperative or a producer network or
association, (2) local governments, (3)
nonprofit corporations, (4) public
benefit corporations, (5) economic
development corporations, (6) regional
farmers’ market authorities, and (7)
Tribal governments. The maximum
award per grant is $100,000. No
matching funds are required. AMS
strongly recommends that each
applicant visit the AMS Web site at
http://www.ams.usda.gov/FMPP to
review a copy of the FMPP Guidelines
and application package preparation
information to assist in preparing the
proposal narrative and application. In
accordance with the Paperwork
Reduction Act of 1995, the information
collection requirements have been
previously approved by the Office of
Budget and Management (OMB) under
0581-0235.

DATES: Applications should be received
at the address below and must be
postmarked not later than April 27,
2009. Applications bearing a postmark
after the deadline will not be
considered.

ADDRESSES: Submit proposals and other
required materials to Mr. Errol Bragg,
Director, Marketing Services Division,
Transportation and Marketing Programs,
Agricultural Marketing Service (AMS),
USDA, Room 2646-South, 1400
Independence Avenue, SW.,
Washington, DC 20250-0269, phone
202/720-8317.

For hard-copy (paper) submissions,
all forms, narrative, letters of support,
and other required materials must be
forwarded in one application package.
AMS will not accept application
packages by e-mail; electronic
applications will be accepted only if
submitted via http://www.Grants.gov.
FOR FURTHER INFORMATION CONTACT: Ms.
Carmen Humphrey, Branch Chief,
Marketing Grants and Technical
Assistance Branch, Marketing Services
Division, Transportation and Marketing
Programs, AMS, USDA, on 202-720—-
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8317, fax 202-690-0031, or by e-mail
USDAFMPP@usda.gov. State that your
request for information refers to Docket
No. TM-08-14.
SUPPLEMENTARY INFORMATION: This
solicitation is issued pursuant to
Section 6 of the Farmer-to-Consumer
Direct Marketing Act of 1976 (7 U.S.C.
3001-3006) as amended by Section
10605 of the Farm Security and Rural
Investment Act of 2002 (Pub. L. 107—
171) (the Acts) authorizing the
establishment of the Farmers’ Market
Promotion Program (7 U.S.C. 3005)
(FMPP). The Food, Conservation, and
Energy Act of 2008 (Pub. L. 110-246)
also made a number of changes to the
FMPP and provided the available
funding. The amended act states that the
purposes of the FMPP are “(A) to
increase domestic consumption of
agricultural commodities by improving
and expanding, or assisting in the
improvement and expansion of,
domestic farmers’ markets, roadside
stands, community-supported
agriculture programs, agri-tourism
activities and other direct producer-to-
consumer market opportunities; and (B)
to develop, or aid in the development
of, new farmers’ markets, roadside
stands, community-supported
agriculture programs, agri-tourism
activities, and other direct producer-to-
consumer marketing opportunities.”
Detailed program guidelines may be
obtained at http://www.ams.usda.gov/
FMPP or from the contact listed above.
In accordance with the Secretary’s
Statement of Policy (36 FR 13804), it is
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
engage in further public participation
under 5 U.S.C 553 because the
applications for the FMPP need to be
made available as soon as possible as
the program season approaches.

Background

AMS will grant awards for projects
that continue developing, promoting,
and expanding direct marketing of
agricultural commodities from farmers
to consumers. Eligible FMPP proposals
should support marketing entities where
agricultural farmers or vendors sell their
own products directly to consumers,
and the sales of these farm products
should represent the core business of
the entity.

All eligible entities shall be domestic
entities, i.e., those owned, operated, and
located within one or more of the 50
United States and the District of
Columbia only. Entities located within
U.S. territories are not eligible.

Additionally, under this program
eligible entities must apply for FMPP

funds on behalf of direct marketing
operators that include two or more
agricultural farmers/vendors that
produce and sell their own products
through a common distribution channel.
For example, a sole proprietor of a
roadside farm market would not be
eligible for this program. Individual
agricultural producers, including
farmers and farmers’ market vendors,
roadside stand operators, community-
supported agriculture participants, and
other individual direct marketers are not
eligible for FMPP funds.

All electronic benefits transfers (EBT)
will be considered for FMPP funding.
Not less than 10 percent of the total
available funds will be used to support
the use of electronic benefits transfers
(EBT) for Federal nutrition programs at
farmers’ markets. Additionally, these
new EBT projects must demonstrate a
plan to continue to provide EBT card
access at one (1) or more farmers’
markets following the receipt of the
FMPP grant. To be included in this
allotment of funds the application
narrative must designate the applicant’s
competition for FMPP as a new EBT
project. See the FMPP Guidelines at
http://www.ams.usda.gov/FMPP for
more information.

FMPP funds exclude existing routine
operational expenses such as
management salaries or other salaries
associated with normal operation of
existing farmers markets/marketing
entities, utility bills, and insurance
premiums. In addition, funds shall be
provided to eligible entities that
demonstrate a plan to continue to
provide EBT card access at one (1) or
more farmers’ markets following the
receipt of the grant.

FMPP grant funds must be applied to
the specific programs and objectives
identified in the application. Proprietary
projects and projects that benefit one
agricultural producer or individual will
not be considered.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the FMPP information
collection is currently approved by
OMB and were assigned OMB control
number 0581-0235.

AMS is committed to complying with
the e-Government Act, which requires
Government agencies, in general, to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

How to Submit Proposals and
Applications

Each applicant must follow the
application preparation and submission
instructions provided within the FMPP
Guidelines at http://www.ams.usda.gov/
FMPP. Electronic forms, proposals,
letters of support, or any other
application materials e-mailed directly
to AMS-FMPP or USDA-AMS staff will
not be accepted.

Following are the options available
for submitting proposals and
applications to AMS:

Paper Submissions—For paper
submissions, an original and one copy
of the proposal, required forms,
narrative, letters of support, and all
required materials must be submitted in
one package, preferably via express
mail.

Electronic Submissions via
Grants.gov—Applicants may apply
electronically for grants through
Grants.gov at http://www.Grants.gov
(insert 10.168 in grant search) and are
strongly encouraged to initiate the
electronic submission process at least
two weeks prior to application deadline.
Grants.gov applicants who submit their
FMPP proposals via the Federal grants
Web site are not required to submit any
paper documents to FMPP.

FMPP is listed in the “Catalog of
Federal Domestic Assistance” under
number 10.168 and subject agencies
must adhere to Title VI of the Civil
Rights Act of 1964, which bars
discrimination in all Federally assisted
programs.

Dated: March 10, 2009.
Robert C. Keeney,
Acting Associate Administrator.
[FR Doc. E9—5491 Filed 3—12—09; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-TM-09-0004; TM-09-01]

Nominations for Members of the
National Organic Standards Board

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The Organic Foods
Production Act (OFPA) of 1990, as
amended, requires the establishment of
a National Organic Standards Board
(NOSB). The NOSB is a 15-member
board that is responsible for developing
and recommending to the Secretary a
proposed National List of Allowed and
Prohibited Substances. The NOSB also
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advises the Secretary on all other
aspects of the National Organic
Program. The U.S. Department of
Agriculture (USDA) is requesting
nominations to fill five (5) upcoming
vacancies on the NOSB. The positions
to be filled are: organic producer (2
positions), retailer (1 position), organic
handler (1 position), and an
environmentalist (1 position). The
Secretary of Agriculture will appoint a
person to each position to serve a 5-year
term of office that will commence on
January 24, 2010, and run until January
24, 2015. USDA encourages eligible
minorities, women, and persons with
disabilities to apply for membership on
the NOSB.

DATES: Written nominations, with cover
letters and resumes, must be post-
marked on or before July 17, 2009.
ADDRESSES: Nomination cover letters
and resumes should be sent to Ms.
Katherine E. Benham, Advisory Board
Specialist, USDA-AMS-TMP-NOP,
1400 Independence Avenue, SW., Room
4004—-So., Ag Stop 0268, Washington,
DC 20250.

FOR FURTHER INFORMATION CONTACT: Ms.
Katherine E. Benham, (202) 205—-7806;
E-mail: katherine.benham@usda.gov;
Fax:(202) 205-7808.

SUPPLEMENTARY INFORMATION: The OFPA
of 1990, as amended (7 U.S.C. Section
6501 et seq.), requires the Secretary to
establish an organic certification
program for producers and handlers of
agricultural products that have been
produced using organic methods. In
developing this program, the Secretary
is required to establish an NOSB. The
purpose of the NOSB is to assist in the
development of a proposed National
List of Allowed and Prohibited
Substances and to advise the Secretary
on other aspects of the National Organic
Program.

The NOSB made recommendations to
the Secretary regarding establishment of
the initial organic program. It is
anticipated that the NOSB will continue
to make recommendations on various
matters, including recommendations on
substances it believes should be allowed
or prohibited for use in organic
production and handling.

The NOSB is composed of 15
members; 4 organic producers, 2 organic
handlers, a retailer, 3 environmentalists,
3 public/consumer representatives, a
scientist, and a certifying agent.
Nominations are being sought to fill the
following five (5) upcoming NOSB
vacancies: organic producer (2
positions), retailer (1 position), organic
handler (1 position), and an
environmentalist (1 position).
Individuals desiring to be appointed to

the NOSB at this time must be either an
owner or operator of an organic
production operation, an owner or
operator of an organic handling
operation, an owner or operator of a
retail establishment with significant
trade in organic products, or an
individual with expertise in areas of
environmental protection and resource
conservation. Selection criteria will
include such factors as: demonstrated
experience and interest in organic
production, handling and retailing;
diverse commodity and geographic
representation; support of consumer and
public interest organizations;
demonstrated experience with
environmental matters; and such other
factors as may be appropriate for
specific positions.

To nominate yourself or someone else
please submit, at a minimum, a cover
letter stating your interest and a copy of
the nominee’s resume. You may also
submit a list of endorsements or letters
of recommendation, if desired.

Nominees will be supplied with an
AD-755 background information form
that must be completed and returned to
USDA within 10 working days of its
receipt. Resumes and completed
background information forms are
required for a nominee to receive
consideration for appointment by the
Secretary.

Equal opportunity practices will be
followed in all appointments to the
NOSB in accordance with USDA
policies. To ensure that the members of
the NOSB take into account the needs
of the diverse groups that are served by
the Department, membership on the
NOSB will include, to the extent
practicable, individuals who
demonstrate the ability to represent
minorities, women, and persons with
disabilities.

The information collection
requirements concerning the
nomination process have been
previously cleared by the Office of
Management and Budget (OMB) under
OMB Control No. 0505-0001.

Dated: March 9, 2009.
Robert C. Keeney,
Acting Associate Administrator.
[FR Doc. E9-5415 Filed 3—12—-09; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

[Docket No. FSIS—-2009-0004]

Codex Alimentarius Commission:
Meeting of the Codex Committee on
Food Labeling

AGENCY: Office of the Acting Deputy

Under Secretary for Food Safety, USDA.

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The Office of the Acting
Deputy Under Secretary for Food Safety,
U.S. Department of Agriculture (USDA),
and the Food and Drug Administration
(FDA), U.S. Department of Health and
Human Services, are sponsoring a
public meeting on April 7, 2009. The
objective of the public meeting is to
provide information and receive public
comments on agenda items and draft
United States positions that will be
discussed at the 37th Session of the
Codex Committee on Food Labeling
(CCFL) of the Codex Alimentarius
Commission (Codex), which will be
held in Calgary, Canada, on May 4 to
May 8, 2009. In addition, a Working
Group on the Implementation of the
World Health Organization (WHO)
Global Strategy on Diet, Physical
Activity, and Health will meet on May
2, 2009. The Acting Deputy Under
Secretary for Food Safety and FDA
recognize the importance of providing
interested parties the opportunity to
obtain background information on the
37th Session of the CCFL and to address
items on the agenda.

DATES: The public meeting is scheduled
for Tuesday, April 7, 2009, from 1 p.m.
to4 p.m.

ADDRESSES: The public meeting will be
held in Room 107A, Jamie Whitten
Federal Building, 1200 Independence
Ave., SW., Washington, DC 20250.
Codex documents related to the 37th
Session of the CCFL will be accessible
via the World Wide Web at the
following address: http://
www.codexalimentarius.net/
current.asp.

The U.S. Delegate to the CCFL, Dr.
Barbara Schneeman, invites U.S.
interested parties to submit their
comments electronically to the
following e-mail address:

ccfl@fda.hhs.gov.

FOR FURTHER INFORMATION ABOUT THE
37TH SESSION OF THE CCFL CONTACT: Dr.
Michael Wehr, Center for Food Safety
and Applied Nutrition, 5100 Paint
Branch Parkway, College Park, MD
20740. Phone: (301) 436-1724, Fax:



10880

Federal Register/Vol. 74, No. 48/Friday, March 13, 2009/ Notices

(301) 436-2618, e-mail:
michael. wehr@fda.hhs.gov

FOR FURTHER INFORMATION ABOUT THE
PUBLIC MEETING CONTACT: Paulo
Almeida, U.S. Codex Office, Food Safety
and Inspection Service, Room 4861,
South Building, 1400 Independence
Ave., SW., Washington, DC 20250.
Phone (202) 205-7760, Fax: (202) 720~
3157.

SUPPLEMENTARY INFORMATION:

Background

The Codex Alimentarius (Codex) was
established in 1963 by two United
Nations organizations, the Food and
Agriculture Organization and the WHO.
Through adoption of food standards,
codes of practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, Codex
seeks to protect the health of consumers
and ensure that fair practices are used
in trade.

The CCFL drafts provisions on
labeling applicable to all foods;
considers, amends if necessary, and
endorses specific provisions on labeling
of draft standards, codes of practice, and
guidelines prepared by other Codex
committees; studies specific labeling
problems assigned to it by the
Commission; and studies problems
associated with the advertisement of
food with particular reference to claims
and misleading descriptions. The
Committee is chaired by Canada.

Issues To Be Discussed at the Public
Meeting

The following items on the agenda for
the 37th Session of the CCFL will be
discussed during the public meeting:

¢ Matters Referred to the Committee
from other Codex bodies;

¢ Consideration of Labeling
Provisions in Draft Codex Standards;

e Implementation of the WHO Global
Strategy on Diet, Physical Activity, and
Health: (a) Proposed Draft Revision of
the Guidelines on Nutrition Labeling
Concerning the List of Nutrients that are
Always Declared on a Voluntary or
Mandatory Basis; (b) Discussion Paper
on Issues Related to Mandatory
Nutrition Labeling; (c) Proposed Draft
Criteria and Principles for Legibility and
Readability of Nutrition Labels; (d)
Discussion Paper on Labeling Provisions
Dealing with the Food Ingredients
Identified in the Global Strategy on Diet,
Physical Activity, and Health;

e Guidelines for the Production,
Processing, Labeling and Marketing of
Organically Produced Foods: Annex 1:
Inclusion of Ethylene for Other
Products; (b) Deletion of Rotenone from
Annex 2;

¢ Labeling of Foods and Food
Ingredients Obtained through Certain
Techniques of Genetic Modification and
Genetic Engineering; (a) Draft
Amendment to the General Standard for
the Labeling of Prepackaged Foods:
Definitions; (b) Proposed Draft
Recommendations for the Labeling of
Foods and Food Ingredients Obtained
through Certain Techniques of Genetic
Modification and Genetic Engineering;

¢ Editorial Amendments to Codex
Texts on Food Labeling;

e Discussion Paper on the Need to
Amend the General Standard for the
Labeling of Prepackaged Foods in Line
with the International Organization of
Legal Metrology (OIML)
Recommendations Regarding the
Declaration of the Quantity of Product
in Prepackages; and,

e Discussion Paper on Modified
Standardized Common Names Each
issue listed will be fully described in
documents distributed, or to be
distributed, by the Secretariat prior to
the meeting. Members of the public may
access or request copies of these
documents (see ADDRESSES).

Public Meeting

At the April 7, 2009, public meeting,
draft U.S. positions on the agenda items
will be described and discussed, and
attendees will have the opportunity to
pose questions and offer comments.
Written comments may be offered at the
meeting or sent to the U.S. Delegate to
the CCFL, Dr. Barbara Schneeman (see
ADDRESSES). Written comments should
state that they relate to activities of the
37th Session of the CCFL.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that minorities, women, and
persons with disabilities are aware of
this notice, FSIS will announce it online
through the FSIS Web page located at
http://www.fsis.usda.gov/regulations/
2009 Notices Index/. FSIS will also
make copies of this Federal Register
publication available through the FSIS
Constituent Update, which is used to
provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, and other types of information
that could affect or would be of interest
to constituents and stakeholders. The
Update is communicated via Listserv, a
free electronic mail subscription service
for industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page.

Through the Listserv and Web page,
FSIS is able to provide information to a
much broader and more diverse
audience. In addition, FSIS offers an
electronic mail subscription service
which provides automatic and
customized access to selected food
safety news and information. This
service is available at http://
www.fsis.usda.gov/news_and_events/
email subscription/. Options range from
recalls to export information to
regulations, directives and notices.
Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

Done at Washington, DC on: March 9,
2009.
Barbara McNiff,
Acting U.S. Manager for Codex Alimentarius.
[FR Doc. E9-5449 Filed 3—12-09; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

Lake Tahoe Basin Federal Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Lake Tahoe Basin Federal
Advisory Committee (LTFAC) will hold
a meeting on March 23, 2009 on the
north shore of Lake Tahoe. This
Committee, established by the Secretary
of Agriculture on December 15, 1998 (64
FR 2876), is chartered to provide advice
to the Secretary on implementing the
terms of the Federal Interagency
Partnership on the Lake Tahoe Region
and other matters raised by the
Secretary.

DATES: The meeting will be held March
23, 2009 beginning at 1 p.m. and ending
at 5 p.m.

ADDRESSES: The meeting will be held on
the north shore of Lake Tahoe. A final
location can be confirmed at http://
www.fs.fed.us/r5lltbmullocal/ltfac.

FOR FURTHER INFORMATION CONTACT: Arla
Hains, Lake Tahoe Basin Management
Unit (LTBMU), Forest Service, 35
College Drive, South Lake Tahoe, CA
96150, (530) 543-2773.

SUPPLEMENTARY INFORMATION: Items to
be covered on the agenda include:

e The Tahoe Working Group (TWG)
will present their Lake Tahoe Southern
Nevada Public Land Management Act
(SNPLMA) Round 10 preliminary
recommendation for capital projects and
science themes. The LTFAC will discuss
and with possible consensus, put
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forward a preliminary recommendation
for public comment.

e Public Comment.

Issues may be brought to the attention
of the Committee during the open
public comment period at the meeting
or by filing written statements for the
Committee before or after the meeting.
Please refer any written comments
attention Arla Hains, Lake Tahoe Basin
Management Unit at the contact address
stated above.

If you have questions concerning
special needs for this public meeting, or
to request sign language interpretation,
contact Linda Lind at (530)543—-2787 or
TTY (530)543—0956, or via e-mail at
LLind@fs.fed.us.

This Federal Register notice will be
published less than 15 calendar days
prior to the meeting. There will be
timely meeting notification through the
LTBMU Web site (http://www.fs.fed.us/
r5/Itbmullocal/ltfac).

Dated: March 5, 2009.

Eli Ilano,

Deputy Forest Supervisor.

[FR Doc. E9—5142 Filed 3—12—09; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Tri-County Advisory Committee
Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tri-County Resource
Advisory Committee (RAC) will meet on
Thursday, March 26, 2009, from 5 p.m.
until 8 p.m., in Deer Lodge, Montana.
The purpose of the meeting is to
conduct “welcomes” and introductions,
review Federal Advisory Committee Act
requirements, brief participants on
Payments to States legislative history,
discuss the guidelines for Title Il and
Title III funding and proposals, capture
and record preliminary project ideas,
and receive public comment on the
meeting subjects and proceedings.
DATES: Thursday, March 26, 2009, from
5 p.m. until 8 p.m.

ADDRESSES: The meeting will be held at
the USDA building located 1002
Hollenback Road, Deer Lodge, Montana
(MT 59722).

FOR FURTHER INFORMATION CONTACT:
Sonja Shadow, Committee Coordinator,
Beaverhead-Deerlodge National Forest,
420 Barrett Road, Dillon, MT 59725;
(406) 683—3984; e-mail
sshadow@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1)

Welcome and Committee introductions;
(2) Federal Advisory Committee Act
overview; (3) review of Payments to
States legislative history and discussion
of requirements related to Title IT and
Title Il funding; (4) discussion of
Committee member roles and
operational guidelines; (5) discussion of
preliminary project ideas; (6) review of
next meeting purpose, location, and
date; (7) and receive public comment.
The meeting is open to the public.
Public input opportunity will be
provided and individuals will have the
opportunity to address the Committee at
that time.

Dated: March 4, 2009.
Bruce Ramsey,
Designated Federal Official.
[FR Doc. E9-5161 Filed 3—9-09; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Trinity County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Trinity County Resource
Advisory Committee (RAC) will meet at
the Trinity County Office of Education
in Weaverville, California, April 6,
2009, beginning at 6:30 p.m. The
purpose of this meeting is to discuss
proposed projects of the Secure Rural
Schools and Community Self-
Determination Act of 2000.

DATES: Monday, April 6, 2009.

ADDRESSES: Trinity County Office of
Education, 201 Memorial Drive,
Weaverville, California 96093.

FOR FURTHER INFORMATION CONTACT:
Resource Advisory Committee
Coordinator John Heibel at (530) 226—
2524 or jheibel@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Public
input sessions will be provided and
individuals will have the opportunity to
address the Trinity County Resource
Advisory Committee.

Dated: March 5, 2009.
Scott G. Armentrout,

Deputy Forest Supervisor, Shasta-Trinity
National Forest.

[FR Doc. E9-5350 Filed 3—12—09; 8:45 am]
BILLING CODE 3410-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Additions to
Procurement List.

SUMMARY: The Committee is proposing
to add to the Procurement List products
and services to be furnished by
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

DATES: comments must be received
before 4/13/2009.

ADDRESSES: Commiittee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia, 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Barry S. Lineback, Telephone: (703)
603—7740, Fax: (703) 603—-0655, or e-
mail CMTEFedReg@AbilityOne.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C
47(a)(2) and 41 CFR 51-2.3. Its purpose
is to provide interested persons an
opportunity to submit comments on the
proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice for each product or service will
be required to procure the products and
services listed below from nonprofit
agencies employing persons who are
blind or have other severe disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the products and services to the
government.

2. If approved, the action will result
in authorizing small entities to furnish
the products and services to the
government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
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services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following products and services
are proposed for addition to
Procurement List for production by the
nonprofit agencies listed:

Products

NSN: 6532—-00-NIB-0018—Pajama Top,
Men'’s, Small, Khaki.
NSN: 6532—00-NIB-0019—Pajama Top,
Men’s, Medium, Brown.
NSN: 6532—00-NIB-0020—Pajama Top,
Men’s, Large, Cranberry.
NSN: 6532—00-NIB-0021—Pajama Top,
Men’s, X-Large, Beige.
NSN: 6532—-00-NIB-0022—Pajama Top,
Men’s, 2X-Large, Hunter Green.
NSN: 6532—00-NIB-0023—Pajama Top,
Men’s, 3X-Large, Navy Blue.
NSN: 6532—-00-NIB-0024—Pajama Top,
Men’s, 4X-Large, Gray.
NSN: 6532—-00-NIB-0025—Pajama Top,
Men’s, 5X-Large, Green.
NSN: 6532—-00-NIB-0026—Pajama Pants,
Men'’s, Small, Khaki.
NSN: 6532—00-NIB-0027—Pajama Pants,
Men’s, Medium, Brown.
NSN: 6532—00-NIB-0028—Pajama Pants,
Men’s, Large, Cranberry.
NSN: 6532—00-NIB-0029—Pajama Pants,
Men’s, X-Large Beige.
NSN: 6532—-00-NIB-0030—Pajama Pants,
Men’s, 2X-Large, Hunter Green.
NSN: 6532—-00-NIB-0031—Pajama Pants,
Men’s, 3X-Large, Navy Blue.
NSN: 6532—-00-NIB-0032—Pajama Pants,
Men’s, 4X-Large, Gray.
NSN: 6532—-00-NIB-0033—Pajama Pants,
Men’s, 5X-Large, Green.
NSN: 6532—-00-NIB-0034—Pajamas,
Men’s, Komograph Stamped.
NPA: Central Association for the Blind &
Visually Impaired, Utica, NY.
Contracting Activity: Veterans Affairs,
Department of, Dept of Veterans Affairs,
Hines, IL.
Coverage: C-list for 100% of the
requirement for the Department of Veterans
Affairs.

Services

Service Type/Location: Custodial Services,
Fort Custer Education Center, 2501 26th
Street, Augusta, MI.

NPA: Navigations, Inc., Battle Creek, ML

Contracting Activity: Dept of the Army,
XRAWBSAC MIARNG Element, JF HQ,
Lansing, MI.

Service Type/Location: BSC-USCG Seattle,
WA, U.S. Coast Guard, Seattle, WA, U.S.
Coast Guard Integrated Support
Command, Seattle, WA.

NPA: The Lighthouse for the Blind, Inc.
(Seattle Lighthouse), Seattle, WA.

Contracting Activity: U.S. Coast Guard,
Department of Homeland Security,

Seattle, WA.

Barry S. Lineback,

Director, Business Operations.

[FR Doc. E9-5469 Filed 3—-12—09; 8:45 am]|
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Addition and
deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Addition to and deletions from
Procurement List.

SUMMARY: This action adds to the
Procurement List a service to be
provided by a nonprofit agency
employing persons who are blind or
have other severe disabilities, and
deletes from the Procurement List
products previously furnished by such
agencies.

DATES: Effective Date: 4/13/2009.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Barry S. Lineback, Telephone: (703)
603-7740, Fax: (703) 603-0655, or e-
mail CMTEFedReg@AbilityOne.gov.
SUPPLEMENTARY INFORMATION:

Additions

On 1/16/2009, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice
(74 FR No. 11, page 2994) of proposed
addition to the Procurement List.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
service to the Government.

2. The action will result in
authorizing small entities to furnish the
service to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the service proposed
for addition to the Procurement List.

End of Certification

Accordingly, the following service is
added to the Procurement List:

Services

Service Type/Location: Custodial service,
Southside Locust Pt, Baltimore, MD—
CBP, 2001 East McComas St., Baltimore,
MD.

NPA: The Arc of Baltimore, Inc., Baltimore,
MD.

Contracting Activity: Bureau of Customs and
Border Protection, Office of
Procurement.

Deletions

On 11/21/2008, 1/5/2009 and 1/16/
2009, the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notices (73 FR No.
226, page 70617, 74 FR No. 2, page 261
and 74 FR No. 11, page 2994) of
proposed deletions from the
Procurement List.

After consideration of the relevant
matter presented, the Committee has
determined that the products listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products deleted
from the Procurement List.

End of Certification

Accordingly, the following products
are deleted from the Procurement List:

Products

NSN: 7520-01-466—-0484—Tray, Desk,
Plastic.

NPA: L.C. Industries for the Blind, Inc.,
Durham, NC.

Contracting Activity: GSA/FSS Ofc Sup Ctr—
Paper Products, New York, NY.

NSN: 6230-01-513-3266—Flashlight,
Aluminum, 2D, Silver.

NPA: Central Association for the Blind &
Visually Impaired, Utica, NY.

Contracting Activity: GSA/FSS Ofc Sup Ctr—
Paper Products, New York, NY.

NSN: 7045-01-461-0589—Data Cartridge,
Travan.
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NSN: 7045-01-459-8643—Data Cartridge,
Travan.

NPA: North Central Sight Services, Inc.,
Williamsport, PA.

Contracting Activity: Defense Supply Center
Philadelphia, Philadelphia, PA.

Barry S. Lineback,
Director, Business Operations.

[FR Doc. E9-5470 Filed 3—12-09; 8:45 am]|
BILLING CODE 6353-01-P

COMMISSION ON CIVIL RIGHTS

Sunshine Act Notice

AGENCY: United States Commission on
Civil Rights.
ACTION: Notice of meeting.

Friday, March 20, 2009, 9:30 a.m.

U.S. Commission on Civil Rights, 624
Ninth Street, NW., Rm. 540,
Washington, DC 20425.

Briefing Agenda

Topic: An Examination of Civil Rights
Issues with Respect to the Mortgage
Crisis.

I. Introductory Remarks by Chairman

II. Speakers’ Presentations.

III. Questions by Commissioners and
Staff Director.

IV. Adjourn Briefing.

FOR FURTHER INFORMATION CONTACT:

Lenore Ostrowsky, Acting Chief, Public

Affairs Unit (202) 376—8582. TDD: (202)

376—-8116.

Persons with a disability requiring
special services, such as an interpreter
for the hearing impaired, should contact
Pamela Dunston at least seven days
prior to the meeting at 202—376—-8105.
TDD: (202) 376—8116.

Dated: March 10, 2009.
David Blackwood,
General Counsel.
[FR Doc. E9—-5510 Filed 3—10-09; 4:15 pm]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: Minority Business
Development Agency (MBDA).

Title: National Minority Enterprise
Development (MED) Week Awards
Program Application Requirements.

OMB Control Number: None (new
collection).

Form Number(s): None.

Type of Request: Regular submission.

Number of Respondents: 100.

Average Hours per Response: 2.

Burden Hours: 200.

Needs and Uses: One of MBDA’s
largest initiatives is the annual National
Minority Enterprise Development (MED)
Week Conference. The conference
recognizes the role that minority
entrepreneurs play in building the
American economy through the creation
of jobs, products and services, in
addition to supporting their local
communities. It includes the private,
non-profit, and government sectors and
provides a venue to discuss critical
business issues affecting minority
business as well as strategies to foster
the growth and competitiveness of the
minority business community. The MED
Week Awards Program is a key element
in the conference as it celebrates the
outstanding achievements of minority
entrepreneurs. MBDA has created
categories of awards including Minority
Construction Firm of the Year, Minority
Manufacturer of the Year, Minority
Retail or Service Firm of the Year,
Minority Technology Firm of the Year,
Minority Supplier Distributor of the
Year, Advocate of the Year, Media
Award, Distinguished Supplier
Diversity Award, Access to Capital
Award, the Ronald H. Brown
Leadership Award, and the Abe Venable
Award for Lifetime Achievement.
Nominations for these awards are to be
open to the public. MBDA must collect
two kinds of information: (a)
Information identifying the nominee
and nominator and (b) information
explaining why the nominee should be
given the award. The information will
be used to determine those applicants
best meeting the preannounced
selection criteria. Use of a nomination
form standardizes and limits the
information collected as part of the
nomination process. This makes the
competition fair and eases any burden
on applicants and reviewers alike.
Participation in the competition is
voluntary. The awards are strictly
honorary.

Affected Public: Business or other for-
profit organizations; Not-for-profit
institutions; State, local, or tribal
government; Federal government.

Frequency: One-time only, on
occasion, and annually.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Nicholas Fraser,
(202) 395-5887.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,

Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 7845, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Nicholas Fraser, OMB Desk
Officer, FAX number (202) 395-7285, or
Nicholas _A. Fraser@omb.eop.gov.

Dated: March 9, 2009.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E9—5409 Filed 3-12—-09; 8:45 am]
BILLING CODE 3510-21-P

DEPARTMENT OF COMMERCE

Foreign—-Trade Zones Board
[Docket 9-2009]

Foreign—-Trade Zone 114 -- Peoria,
lllinois, Area, Application for
Reorganization/Expansion

An application has been submitted to
the Foreign—Trade Zones (FTZ) Board
(the Board) by the Economic
Development Council for Central
Nlinois, Inc., grantee of FTZ 114,
requesting authority to reorganize and
expand its zone project adjacent to the
Peoria Customs and Border Protection
port of entry. The application was
submitted pursuant to the provisions of
the Foreign—Trade Zones Act, as
amended (19 U.S.C. 81a—81u), and the
regulations of the Board (15 CFR part
400). It was formally filed on March 6,
2009.

FTZ 114 was approved on December
21, 1984 (Board Order 288, 50 FR 1606,
1/11/85). The general-purpose zone
project currently consists of the
following sites (314 acres total): Site 1
(88 acres) -- located at 1925 Darst Street,
Peoria; Site 2 (150 acres) -- United
Facilities, Inc., 603 North Main Street,
East Peoria; Site 3 (17 acres) -- located
at 1001 Wesley Road, Creve Coeur; Site
4 (2 acres) -- located at 5703 Smithville
Road, Bartonville; Site 5 (37 acres) --
located at 278 Koch Street, Pekin; Site
5A (145,000 sq. ft.) -- located at 2314 E.
Wilkins Drive, Mossville; and, Site 6 (17
acres, 2 parcels) -- located at 6409 West
Smithville Road, Bartonville.

The applicant is now requesting
authority to reorganize and expand the
general-purpose zone project as follows:
delete Existing Site 3 in its entirety due
to changed circumstances; and, add two
new sites: Proposed Site 7 (360 acres) --
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located at the former Chanute Air Force
Base, 601 S. Century Boulevard,
Rantoul; and, Proposed Site 8 (333
acres) -- Logistics Park Galesburg, 659
Knox Road 1440N (U.S. 150 East and I-
74), Galesburg. The proposal would
result in an overall net increase of 676
acres in total zone space. The proposed
sites will provide warehousing and
distribution services to area businesses.
No specific manufacturing authority is
being requested at this time. Such
requests would be made to the Board on
a case—by-case basis.

In accordance with the Board’s
regulations, Camille Evans of the FTZ
Staff is designated examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address listed below. The closing period
for their receipt is May 12, 2009.
Rebuttal comments in response to
material submitted during the foregoing
period may be submitted during the
subsequent 15-day period (to May 27,
2009).

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign—Trade Zones Board, Room
2111, U.S. Department of Commerce,
1401 Constitution Avenue NW,
Washington, DC 20230-0002, and in the
“Reading Room” section of the Board’s
website, which is accessible via
www.trade.gov/ftz. For further
information, contact Camille Evans at
Camille Evans@ita.doc.gov or (202)
482-2350.

Dated: March 6, 2009.
Andrew McGilvray,
Executive Secretary.
[FR Doc. E9-5484 Filed 3—12-09; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

Foreign—-Trade Zones Board
[Docket 8-2009]

Review of Sourcing Change, Foreign—
Trade Subzone 7M, Amgen
Manufacturing Limited (Biotechnology
and Healthcare Products), Juncos,
Puerto Rico

Pursuant to the regulations of the
Foreign—Trade Zones (FTZ) Board (the
Board), a review has been initiated
(under 15 CFR Sec. 400.28(a)(3)(iii)(A))
of changes in sourcing related to certain
packaging products at Foreign—Trade
Subzone 7M, at the facility of Amgen

Manufacturing Limited (Amgen), in
Juncos, Puerto Rico.

Subzone 7M was approved by the
Board on December 11, 2008 (Board
Order 1597, 73 FR 78290-78291, 12/22/
08), for the manufacturing and
distribution of biotechnology and
healthcare products under FTZ
procedures. On products shipped to the
U.S. market, the company is able to
choose the duty rate during customs
entry procedures that applies to the
finished products (duty—free) for the
otherwise dutiable foreign components
(duty—free to 2.7%). Components
sourced from abroad include vials,
syringes, stoppers, plunger rods,
partitions and dispenser packs.

Amgen has now notified the Board of
additional sourcing of foreign packaging
components. The imported components
are PVC film (duty rate 5.8%) and a
plastic device to be used with a syringe
in the self-injection process (duty rate,
5.3%). The use of FTZ procedures for
the additional components could
exempt Amgen from customs duty
payments on the foreign components
used in export production. The
company estimates that some 48 percent
of the plant’s shipments are exported.
On its domestic sales, Amgen would be
able to choose the duty rate during
customs entry procedures that applies to
the finished pharmaceutical products
(duty—free) for the foreign inputs noted
above. The finished pharmaceutical
products remain unchanged and were
included in the scope of manufacturing
authority a&)proved by the FTZ Board.

In accordance with the Board’s
regulations, Elizabeth Whiteman is
designated examiner to investigate the
sourcing change, including its potential
to cause “‘significant adverse effects’”
(15 CFR 400.28(a)(3)(iii)(A)), and report
to the Board.Public comment is invited
from interested parties. Submissions
(original and 3 copies) shall be
addressed to the Board’s Executive
Secretary at the address below. The
closing period for their receipt is April
13, 2009. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
April 27, 2009.

A copy of the sourcing change
notification will be available for public
inspection at the Office of the Executive
Secretary, Foreign—Trade Zones Board,
Room 2111, U.S. Department of
Commerce, 1401 Constitution Avenue,
NW, Washington, DC 20230-0002, and
in the “Reading Room” section of the
Board’s website, which is accessible via
www.trade.gov/ftz.

For further information, contact
Elizabeth Whiteman at

Elizabeth Whiteman®@ita.doc.gov or
(202) 482-0473.

Dated: March 5, 2009.
Andrew McGilvray,
Executive Secretary.
[FR Doc. E9-5486 Filed 3—12-09; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-882]

Refined Brown Aluminum Oxide from
the People’s Republic of China: Notice
of Continuation of Antidumping Duty
Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the Department) and the
International Trade Commission (ITC)
that revocation of the antidumping duty
order on refined brown aluminum oxide
(RBAO) from the People’s Republic of
China (PRC) would be likely to lead to
continuation or recurrence of dumping
and of material injury to an industry in
the United States within a reasonably
foreseeable time, the Department is
publishing notice of the continuation of
this antidumping duty order.

EFFECTIVE DATE: March 13, 2009.

FOR FURTHER INFORMATION CONTACT:
David Goldberger, Katherine Johnson, or
Brandon Farlander, AD/CVD
Operations, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street & Constitution Avenue, NW,
Washington, DC 20230; telephone: (202)
482-4136, (202) 482—4929, and (202)
482-0182, respectively.

SUPPLEMENTARY INFORMATION:

Background

On October 1, 2008, the Department
initiated and the ITC instituted a sunset
review of the antidumping duty order
on RBAO from the PRC, pursuant to
section 751(c) of the Tariff Act of 1930,
as amended (the Act). See Initiation of
Five-year (“Sunset”) Reviews 73 FR
57055 (October 1, 2008).

The Department conducted an
expedited sunset review of this order.
As aresult of its review, the Department
found that revocation of the
antidumping duty order would be likely
to lead to continuation or recurrence of
dumping and notified the ITC of the
magnitude of the margins likely to
prevail were the order to be revoked.
See Refined Brown Aluminum Oxide
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from the People’s Republic of China:
Final Results of Expedited Sunset
Review, 74 FR 4138 (January 23, 2009).
On March 6, 2009, the ITC published its
determination pursuant to section
751(c) of the Act, that revocation of the
antidumping duty order on RBAO from
the PRC would be likely to lead to
continuation or recurrence of material
injury to an industry in the United
States within a reasonably foreseeable
time. See Refined Brown Aluminum
Oxide from China; Determination, 74 FR
9830 (March 6, 2009).

Scope of the Order

The merchandise covered by this
order is ground, pulverized or refined
brown artificial corundum, also known
as brown aluminum oxide or brown
fused alumina, in grit size of 3/8 inch
or less. Excluded from the scope of the
order is crude artificial corundum in
which particles with a diameter greater
than 3/8 inch constitute at least 50
percent of the total weight of the entire
batch. The scope includes brown
artificial corundum in which particles
with a diameter greater than 3/8 inch
constitute less than 50 percent of the
total weight of the batch. The
merchandise under investigation is
currently classifiable under subheadings
2818.10.20.00 and 2818.10.20.90 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheading is provided for
convenience and customs purposes, the
written description of the merchandise
covered by the order is dispositive.

Continuation

As aresult of the determinations by
the Department and the ITC that
revocation of the antidumping duty
order would be likely to lead to
continuation or recurrence of dumping
and material injury to an industry in the
United States, pursuant to section
751(d)(2) of the Act, the Department
hereby orders the continuation of the
antidumping duty order on RBAO from
the PRC.

U.S. Customs and Border Protection
will continue to collect antidumping
duty cash deposits at the rates in effect
at the time of entry for all imports of
subject merchandise.

The effective date of continuation of
this order will be the date of publication
in the Federal Register of this Notice of
Continuation. Pursuant to section
751(c)(2) of the Act, the Department
intends to initiate the next five-year
review of this order not later than
February 2014.

This five-year (sunset) review and this
notice are in accordance with sections
751(c) and 777(i)(1) of the Act.

Dated: March 9, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E9-5478 Filed 3—12—-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-882]

Refined Brown Aluminum Oxide from
the People’s Republic of China: Notice
of Extension of Time Limit for the Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: March 13, 2009.
FOR FURTHER INFORMATION CONTACT:
David Goldberger or Kate Johnson at
(202) 482-4136 or (202) 482-4929,
respectively, AD/CVD Operations,
Office 2, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230.
SUPPLEMENTARY INFORMATION:

Background

On December 1, 2008, the Department
of Commerce (the Department)
published the preliminary results of the
2006—-2007 administrative review of the
antidumping duty order on refined
brown aluminum oxide (RBAO) from
the People’s Republic of China (PRC)
covering the period November 1, 2006,
to October 31, 2007. See Refined Brown
Aluminum Oxide from the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review, 73 FR 72767 (December 1,
2008). The final results for this
administrative review are currently due
no later than March 31, 2009, 120 days
from the date of publication of the
preliminary results of review.

Extension of Time Limit of Final
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
that the Department issue the final
results of an administrative review
within 120 days after the date on which
the preliminary results are published. If
it is not practicable to complete the
review within that time period, section
751(a)(3)(A) of the Act allows the
Department to extend the deadline for
the final results to a maximum of 180
days after the date on which the
preliminary results are published.

The Department requires additional
time to analyze the interested party
comments concerning the issue of the
appropriate surrogate value for the
major raw material input in the
production of RBAO. Thus, it is not
practicable to complete this review
within the original time limit.
Therefore, the Department is extending
the time limit for completion of the final
results of this review by 60 days, in
accordance with section 751(a)(3)(A) of
the Act. Accordingly, the final results
are now due no later than June 1, 2009,
the next business day after 180 days
from the date of publication of the
preliminary results of review.

This notice is published pursuant to
sections 751(a)(3)(A) and 777(i) of the
Act.

Dated: March 9, 2009.
John M. Andersen,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. E9—5488 Filed 3—12—09; 8:45 am]

BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-845; A-583-831]

Stainless Steel Sheet and Strip in Coils
from Japan and Taiwan: Notice of
Extension of Time Limit for Preliminary
Results of the 2007-2008
Administrative Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: March 13, 2009.

FOR FURTHER INFORMATION CONTACT:
Rebecca Trainor or Kate Johnson (Japan)
at (202) 482—4007 or (202) 482—4929,
respectively, and Henry Almond
(Taiwan) at (202) 482—0049, AD/CVD
Operations, Office 2, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On August 26, 2008, the Department
of Commerce (“‘the Department”’)
published in the Federal Register a
notice of initiation of administrative
reviews of the antidumping duty orders
on stainless steel sheet and strip in coils
from Japan and Taiwan, covering the
period July 1, 2007, through June 30,
2008. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 73 FR 50308 (August 26, 2008).
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The preliminary results for these
administrative reviews are currently due
no later than April 2, 2009.

Statutory Time Limits

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
requires the Department to issue the
preliminary results of an administrative
review within 245 days after the last day
of the anniversary month of an order for
which a review is requested and a final
determination within 120 days after the
date on which the preliminary results
are published. If it is not practicable to
complete the review within the time
period, section 751(a)(3)(A) of the Act
allows the Department to extend these
deadlines to a maximum of 365 days
and 180 days, respectively.

Extension of Time Limit for Preliminary
Results

The Department finds that it is not
practicable to complete the preliminary
results of this review within the original
time frame because additional
information from the respondents is
necessary to complete our analysis and
we will not have sufficient time to
obtain and analyze the new information
prior to the current deadline for the
preliminary results (i.e., 245 days).
Furthermore, we require additional time
to conduct verifications in the review of
stainless steel sheet and strip in coils
from Japan. Therefore, the Department
is extending the time limit for
completion of the preliminary results by
120 days, in accordance with section
751(a)(3)(A) of the Act. The preliminary
results are now due no later than July
31, 2009. The final results continue to
be due 120 days after publication of the
preliminary results.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: March 9, 2009.
John M. Andersen,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. E9-5493 Filed 3—12-09; 8:45 am]|

BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-933]

Frontseating Service Valves From the
People’s Republic of China: Final
Determination of Sales at Less Than
Fair Value and Final Negative
Determination of Critical
Circumstances

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: March 13, 2009.
SUMMARY: The Department of Commerce
(the “Department”) has determined that
frontseating service valves (“FSVs”)
from the People’s Republic of China
(“PRC”) are being, or are likely to be,
sold in the United States at less than fair
value (“LTFV”’) as provided in section
735 of the Tariff Act of 1930, as
amended (“the Act”’). The estimated
margins of sales at LTFV are shown in
the “Final Determination Margins”
section of this notice.

FOR FURTHER INFORMATION CONTACT:
Eugene Degnan or Lori Apodaca, AD/
CVD Operations, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—0414 or (202) 482—
4551, respectively.

SUPPLEMENTARY INFORMATION:
Case History

The Department published its
preliminary determination of sales at
LTFV on October 22, 2008. See
Frontseating Service Valves from the
People’s Republic of China: Preliminary
Determination of Sales at Less Than
Fair Value, Preliminary Negative
Determination of Critical
Circumstances, and Postponement of
Final Determination, 73 FR 62952
(October 22, 2008) (“Preliminary
Determination’). The period of
investigation (“POI”) is July 1, 2007, to
December 31, 2007.

Between November 10 and December
18, 2008, the Department conducted
verifications of Zhejiang DunAn
Precision Industries Co., Ltd., Zhejiang
DunAn Hetian Metal Co., Ltd. (“DunAn
Hetian”) and their U.S. subsidiary,
DunAn Precision, Inc. (“DunAn
Precision”) (collectively, “DunAn”)?

1 See Verification of the Sales and Factors
Response of DunAn in the Antidumping
Investigation of Frontseating Service Valves from
the People’s Republic of China, dated January 15,
2009 (“DunAn Verification Report”); and
Verification of the U.S. sales questionnaire

and Zhejiang Sanhua Co., Ltd.
(“Zhejiang Sanhua”) and Sanhua
International Inc. (“‘Sanhua
International”) (collectively
“Sanhua”).2 See the “Verification”
section below for additional
information.

We invited interested parties to
comment on the Preliminary
Determination and on January 26, 2009,
Parker-Hannifin Corporation
(“Petitioner”’) and DunAn filed case
briefs. On February 2, 2009, Petitioner,
DunAn and Sanhua filed rebuttal briefs.
The Department held a hearing on
February 12, 2009.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by DunAn and Sanhua for
use in our final determination. See the
Department’s verification reports on the
record of this investigation in the
Central Records Unit (““CRU”’), Room
1117 of the main Department building,
with respect to these entities. For all
verified companies, we used standard
verification procedures, including
examination of relevant accounting and
production records, as well as original
source documents provided by
respondents.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this
investigation are addressed in the
“Investigation of Frontseating Service
Valves from the People’s Republic of
China: Issues and Decision
Memorandum” (‘‘Issues and Decision
Memorandum”), dated concurrently
with this notice and which is hereby
adopted by this notice. A list of the
issues which parties raised and to
which we respond in the Issues and
Decision Memorandum is attached to
this notice as Appendix I. The Issues
and Decision Memorandum is a public
document and is on file in the CRU, and
is accessible on the Web http://
trade.gov/ia/index.asp. The paper copy

responses of Zhejiang DunAn Precision Industries
Co., Ltd., Zhejiang DunAn Hetian Metal Co., Ltd.,
and their U.S. subsidiary DunAn Precision Inc. in
the Antidumping Investigation of Frontseating
Service Valves from the People’s Republic of China,
dated January 14, 2009 (“DunAn CEP Verification
Report”).

2 See Verification of the Sales and Factors
Response of Zhejiang Sanhua Co., Ltd. in the
Antidumping Investigation of Frontseating Service
Valves from the People’s Republic of China, dated
January 16, 2009 (“Sanhua Verification Report”),
and Verification of the U.S. Sales Response of
Zhejiang Sanhua Co., Ltd. and Sanhua International
Inc. in the Antidumping Investigation of
Frontseating Service Valves from the People’s
Republic of China, dated January 16, 2009 (“Sanhua
CEP Verification Report”).
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and electronic version of the
memorandum are identical in content.

Changes Since the Preliminary
Determination

Based on our analysis of information
on the record of this investigation, we
have made changes to the margin
calculations for the final determination
for all mandatory respondents.

General Issues

Calculation of Surrogate Financial
Ratios

e For the final determination, we are
calculating the surrogate financial ratios
using the statements of Siddhi Cast
Private Limited (“Siddhi”’), Pyrocast
India Private Ltd. (“Pyrocast”), and
Dharpat Casting Private Ltd (“Dharpat”).
See Issues and Decision Memorandum
at Comment 1.

Calculation of Surrogate Values

e For the final determination, we are
valuing the inputs of brass connection
tube heads and connection tube caps
using WTA data for Indian HTS
category 7412.20.19. See Issues and
Decision Memorandum at Comments 6f
and 6h.

e For the final determination, we are
valuing valve cores using WTA data for
Indian HTS category 8481.90.90. See
Issues and Decision Memorandum at 7.

Company-Specific Issues

DunAn

e For the final determination, we are
using the U.S. sales and factor of
production (“FOP”’) databases
submitted by DunAn on January 22,
2009.

e For the final determination, we
applied, as partial AFA to certain of
DunAn’s December 2007 sales, a rate of
55.62 percent (the rate from the
initiation of this proceeding) which
constitutes the highest rate from this
proceeding. See Memorandum regarding
“Application of Partial Adverse Facts
Available for Zhejiang DunAn Precision
Industries Co., Ltd., Zhejiang DunAn
Hetian Metal Co., Ltd., and their U.S.
subsidiary DunAn Precision Inc. in the
Antidumping Investigation of
Frontseating Service Valves from the
People’s Republic of China” (March 6,
2009) (“Partial AFA Memo”’) and Issues
and Decision Memorandum at Comment
12c.

e For the final determination, we
applied, as partial AFA to the inventory
carrying cost (“ICC”) for all of DunAn’s
sales during the months of October,
November and December 2007, the
highest ICC calculated for any sale
during the POL. See Partial AFA Memo

and Issues and Decision Memorandum
at Comment 12c.

e For the final determination, we are
allowing, in part, DunAn’s claimed by-
product offsets for scrap sold, and scrap
recycled into the production of subject
merchandise. See Issues and Decision
Memorandum at Comment 12j, and
DunAn Analysis Memorandum for the
Final Determination, dated March 6,
2009.

Sanhua

e For the final determination, we are
using the U.S. sales and FOP databases
submitted by Sanhua on January 22,
2009. However, for eight transactions in
the U.S. sales database, which did not
contain price or selling expense data,
we are applying, as facts available, the
average margin calculated for each of
the CONNUMs associated with these
sales. See Use of Facts Available, below.

e For the final determination, we are
allowing, in part, the by-product offset
for scrap claimed by Sanhua. See Issues
and Decision Memorandum at Comment
10g.

e For the final determination, to
calculate normal value for certain sales
that were sold during the POI but
produced prior to the POI, we are using
the FOPs of subject merchandise
produced during the POI with the
nearest similar physical characteristics
(as demonstrated by the control
numbers (“CONNUMs”’)) to those
products. See Sanhua Analysis
Memorandum for the Final
Determination.

Scope of Investigation

The merchandise covered by this
investigation is frontseating service
valves, assembled or unassembled,
complete or incomplete, and certain
parts thereof. Frontseating service
valves contain a sealing surface on the
front side of the valve stem that allows
the indoor unit or outdoor unit to be
isolated from the refrigerant stream
when the air conditioning or
refrigeration unit is being serviced.
Frontseating service valves rely on an
elastomer seal when the stem cap is
removed for servicing and the stem cap
metal to metal seat to create this seal to
the atmosphere during normal
operation.3

3The frontseating service valve differs from a
backseating service valve in that a backseating
service valve has two sealing surfaces on the valve
stem. This difference typically incorporates a valve
stem on a backseating service valve to be machined
of steel, where a frontseating service valve has a
brass stem. The backseating service valve dual stem
seal (on the back side of the stem), creates a metal
to metal seal when the valve is in the open position,
thus, sealing the stem from the atmosphere.

For purposes of the scope, the term
“unassembled” frontseating service
valve means a brazed subassembly
requiring any one or more of the
following processes: the insertion of a
valve core pin, the insertion of a valve
stem and/or O ring, the application or
installation of a stem cap, charge port
cap or tube dust cap. The term
“complete” frontseating service valve
means a product sold ready for
installation into an air conditioning or
refrigeration unit. The term
“incomplete” frontseating service valve
means a product that when sold is in
multiple pieces, sections, subassemblies
or components and is incapable of being
installed into an air conditioning or
refrigeration unit as a single, unified
valve without further assembly.

The major parts or components of
frontseating service valves intended to
be covered by the scope under the term
“certain parts thereof”” are any brazed
subassembly consisting of any two or
more of the following components: a
valve body, field connection tube,
factory connection tube or valve charge
port. The valve body is a rectangular
block, or brass forging, machined to be
hollow in the interior, with a generally
square shaped seat (bottom of body).
The field connection tube and factory
connection tube consist of copper or
other metallic tubing, cut to length,
shaped and brazed to the valve body in
order to create two ports, the factory
connection tube and the field
connection tube, each on opposite sides
of the valve assembly body. The valve
charge port is a service port via which
a hose connection can be used to charge
or evacuate the refrigerant medium or to
monitor the system pressure for
diagnostic purposes.

The scope includes frontseating
service valves of any size, configuration,
material composition or connection
type. Frontseating service valves are
classified under subheading
8481.80.1095, and also have been
classified under subheading
8415.90.80.85, of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). It is possible for
frontseating service valves to be
manufactured out of primary materials
other than copper and brass, in which
case they would be classified under
HTSUS subheadings 8481.80.3040,
8481.80.3090, or 8481.80.5090. In
addition, if unassembled or incomplete
frontseating service valves are imported,
the various parts or components would
be classified under HTSUS subheadings
8481.90.1000, 8481.90.3000, or
8481.90.5000. The HTSUS subheadings
are provided for convenience and
customs purposes, but the written
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description of the scope of this
proceeding is dispositive.

Scope Comments

We set aside a period for interested
parties to raise issues regarding product
coverage. See Antidumping Duties;
Countervailing Duties; Final Rule, 62 FR
27296, 27323 (May 19, 1997). In our
Initiation Notice, we encouraged parties
to submit comments regarding the scope
of the merchandise under investigation
by April 28, 2008. On April 28, 2008,
Sanhua submitted scope comments. No
other party submitted scope comments.
On May 8, 2008, Petitioner submitted
rebuttal scope comments. No other party
submitted rebuttal comments. Sanhua
requested that the Department limit the
scope to FSVs made of brass or copper
and not include forged products with
integrated feet because it believes the
scope as written covers too broad a
range of service valves. Sanhua argues
that service valves may erroneously be
classified as FSVs when they enter the
United States under the current scope
description. Specifically, Sanhua
contends that the scope as written
currently suggests that FSVs are made of
any material. Sanhua argues that, in
fact, FSVs must stand up to certain
operating conditions and brass FSVs are
the only product that meet those
conditions and demands. Petitioner
argues that the Department should not
consider any changes that would limit
the scope to specific material
composition or mounting type or that
would attempt to remove all forged
valve bodies from the scope.

In the Initiation Notice,* we stated
that the scope of merchandise includes
FSVs of any size, configuration, material
composition or connection type. FSVs
are classified under subheading
8481.80.1095, and also have been
classified under subheading
8415.90.80.85 of the HTSUS.
Additionally, we stated that it is
possible for FSVs to be manufactured
out of primary materials other than
copper and brass, in which case they
would be classified under HTSUS
subheadings 8481.80.3040,
8481.80.3090, or 8481.80.5090. In the
Preliminary Determination we stated
that, based upon the above, we have
preliminarily determined that the scope
of the merchandise under consideration
as it is currently written clearly
describes the scope of the merchandise
under consideration. No party
submitted comments on scope issues

4 See Frontseating Service Valves from the
People’s Republic of China: Notice of Initiation of
Antidumping Duty Investigation, 73 FR at 20250,
2025 (April 15, 2008).

addressed in the Preliminary
Determination. Therefore, we are not
making any changes to scope of the
proceeding in this final determination.

Surrogate Country

In the Preliminary Determination, we
stated that we had selected India as the
appropriate surrogate country to use in
this investigation for the following
reasons: (1) It is a significant producer
of comparable merchandise; (2) it is at
a similar level of economic development
comparable to that of the PRC; and (3)
we have reliable data from India that we
can use to value the factors of
production. See Preliminary
Determination at 62954. For the final
determination, we received no
comments and made no changes to our
findings with respect to the selection of
a surrogate country.

Separate Rates

In proceedings involving nonmarket
economy (“NME”) countries, the
Department begins with a rebuttable
presumption that all companies within
the country are subject to government
control and, thus, should be assigned a
single antidumping duty deposit rate. It
is the Department’s policy to assign all
exporters of merchandise subject to an
investigation in an NME country this
single rate unless an exporter can
demonstrate that it is sufficiently
independent so as to be entitled to a
separate rate. See Final Determination of
Sales at Less Than Fair Value: Sparklers
from the People’s Republic of China, 56
FR 20588 (May 6, 1991) (““Sparklers™),
as amplified by Notice of Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994) (“Silicon Carbide’), and
19 CFR 351.107(d).

In the Preliminary Determination, we
found that DunAn and Sanhua
demonstrated their eligibility for
separate-rate status. For the final
determination, we continue to find that
the evidence placed on the record of
this investigation by DunAn and Sanhua
demonstrates both a de jure and de facto
absence of government control, with
respect to their respective exports of the
merchandise under investigation, and,
thus both are eligible for separate rate
status.

Use of Facts Available

Section 776(a)(2) of the Act, provides
that, if an interested party: (A)
Withholds information that has been
requested by the Department; (B) fails to
provide such information in a timely
manner or in the form or manner
requested subject to sections 782(c)(1)

and (e) of the Act; (C) significantly
impedes a proceeding under the
antidumping statute; or (D) provides
such information but the information
cannot be verified as provided in
section 782(i) of the Act, the Department
shall, subject to subsection 782(d) of the
Act, use facts otherwise available in
reaching the applicable determination.

Section 782(e) of the Act states that
the Department shall not decline to
consider information deemed
“deficient” under section 782(d) of the
Act if: (1) The information is submitted
by the established deadline; (2) the
information can be verified; (3) the
information is not so incomplete that it
cannot serve as a reliable basis for
reaching the applicable determination;
(4) the interested party has
demonstrated that it acted to the best of
its ability; and (5) the information can
be used without undue difficulties.

Furthermore, section 776(b) of the Act
states that if the Department ‘“finds that
an interested party has failed to
cooperate by not acting to the best of its
ability to comply with a request for
information from the administering
authority or the Commission, the
administering authority or the
Commission (as the case may be), in
reaching the applicable determination
under this title, may use an inference
that is adverse to the interests of that
party in selecting from among the facts
otherwise available.” See also
Statement of Administrative Action
accompanying the Uruguay Round
Agreements Act, H.R. Rep. No. 103-316,
Vol. 1 (1994) (“SAA”) at 870.

For this final determination, in
accordance with sections 773(c)(3)(A)
and (B) of the Act and section 776(a)(2)
and 776(b) of the Act, we have
determined that the use of total adverse
facts available (“AFA”’) is warranted for
the PRC entity, and partial adverse facts
available is warranted for both DunAn
and Sanhua, as discussed below.

The PRC-Wide Entity

Because we begin with the
presumption that all companies within
an NME country are subject to
government control and because only
the companies listed under the “Final
Determination Margins”’ section below
have overcome that presumption, we are
applying a single antidumping rate—the
PRC-wide rate—to all other exporters of
subject merchandise from the PRC. See,
e.g., Synthetic Indigo from the People’s
Republic of China: Notice of Final
Determination of Sales at Less Than
Fair Value, 65 FR 25706 (May 3, 2000).
The PRC-wide rate applies to all entries
of subject merchandise except for
entries from the respondents identified
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as receiving a separate rate in the “Final
Determination Margins” section below.
In the Preliminary Determination, the
Department found that the PRC-wide
entity did not respond to our requests
for information because record evidence
indicates there were more exporters of
FSVs from the PRC during the POI than
those that responded to the Q&V
questionnaire or the full antidumping
questionnaire. Therefore, in the
Preliminary Determination, we treated
these PRC exporters as part of the PRC-
wide entity because they did not
demonstrate that they operate free of
government control over their export
activities. No additional information
was placed on the record with respect
to these entities after the Preliminary
Determination. In addition, because the
PRC-wide entity has not provided the
Department with the requested
information, pursuant to section
776(a)(2)(A), (B) and (C) of the Act, the
Department continues to find that the
use of facts available is appropriate to
determine the PRC-wide rate. Section
776(b) of the Act provides that, in
selecting from among the facts
otherwise available, the Department
may employ an adverse inference if an
interested party fails to cooperate by not
acting to the best of its ability to comply
with requests for information. See
Notice of Final Determination of Sales
at Less Than Fair Value: Certain Cold-
Rolled Flat-Rolled Carbon-Quality Steel
Products from the Russian Federation,
65 FR 5510, 5518 (February 4, 2000).
See also SAA at 870. We have
determined that, because the PRC-wide
entity did not respond to our request for
information, it has failed to cooperate to
the best of its ability. Therefore, the
Department finds that, in selecting from
among the facts otherwise available, an
adverse inference is warranted.

DunAn

The Department finds that it has
insufficient information on the record to
construct an accurate and otherwise
reliable margin with respect to certain of
DunAn’s December 2007 U.S. sales, and
to value DunAn’s inventory carrying
cost (“ICC”) for all sales for the months
of October, November and December
2007. Further, we find that the
information is not on the record, and
that DunAn significantly impeded this
proceeding, and provided information
that could not be verified, pursuant to
sections 776(a)(1) and (2) of the Act.
Accordingly, the Department is using
the facts otherwise available. Moreover,
because the Department finds that
DunAn failed to cooperate to the best of
its ability, pursuant to Section 776(b) of
the Act, the Department has determined

to use an adverse inference when
applying partial facts available in this
review. Accordingly, as partial AFA for
certain U.S. sales, the Department is
applying the rate from the initiation,
which is 55.62 percent.

Additionally, to value ICC for sales
that took place in the months of
October, November or December 2007,
we have selected as partial AFA the
highest ICC expense calculated for any
sale during the POL. For a full
discussion of this issue see Partial AFA
Memo.

Sanhua

On January 16, 2009, subsequent to
the verification of Sanhua, we requested
that Sanhua submit revised FOP and
U.S. sales data bases, incorporating all
prior corrections and any additional
corrections to its data based on the
results of the verification. In that
request, we notified Sanhua that upon
receipt of a response that is incomplete
or deficient, the Department may
proceed with the use of facts available.
Analysis of the data submitted in the
U.S. sales database shows that for eight
transactions Sanhua did not include
either the sales prices of the FSVs or the
selling expenses associated with those
sales. Because the Department did not
alert Sanhua to this deficiency, and
because these eight sales comprise a
very small percentage of overall sales
that would not have a significant effect
on the margin calculation, we have
determined to apply to these sales, as
facts available, the average margin
calculated for each of the CONNUMs
associated with these sales.

Corroboration

Section 776(c) of the Act provides
that, when the Department relies on
secondary information in using the facts
otherwise available, it must, to the
extent practicable, corroborate that
information from independent sources
that are reasonably at its disposal. We
have interpreted “corroborate” to mean
that we will, to the extent practicable,
examine the reliability and relevance of
the information submitted. See Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cold-Rolled
Flat-Rolled Carbon-Quality Steel
Products From Brazil, 65 FR 5554, 5568
(February 4, 2000); see, e.g., Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, From Japan,
and Tapered Roller Bearings, Four
Inches or Less in Outside Diameter, and
Components Thereof, From Japan;
Preliminary Results of Antidumping
Duty Administrative Reviews and
Partial Termination of Administrative
Reviews, 61 FR 57391, 57392 (November

6, 1996), unchanged in Tapered Roller
Bearings and Parts Thereof, Finis